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UN ALT PUNCT DE VEDERE ASUPRA HOTARIRII CURTII
CONSTITUTIONALE nr. 36 DIN 5 DECEMBRIE 2013

Mihai CORJ,
doctor in drept, conferentiar universitar, decan al Facultatii de Drept, INED

SUMMARY
In this study promote a different view on the Constitutional Court judgment no. 36 of 5 December 2013 concerning the
interpretation of Article 13 para. (1) of the Constitution in conjunction with the Preamble to the Constitution and the Decla-
ration of Independence of the Republic of Moldova. Also relevant and mistake that slipped deliberately into the Declaration

of Independence.

Keywords: separate opinion, interpreting legislation, the preamble, the Declaration of Independence.

REZUMAT
in acest studiu promovam un alt punct de vedere asupra Hotaririi Curtii Constitutionale nr. 36 din 5 decembrie 2013
privind interpretarea articolului 13 alin. (1) din Constitutie in corelatiec cu Preambulul Constitutiei si Declaratia de In-
dependenta a Republicii Moldova. De asemenea, relevam si greseala care s-a strecurat cu buna-stiintd in Declaratia de

independenta.

Cuvinte-cheie: opinie separata, interpretare, act legislativ, preambul, Declaratia de Independenta.

,, Cel mai mare pdcat al oamenilor e frica, spaima de a privi in

An Hotarirea Curtii Constitutionale nr. 36 din 5
decembrie 2013 privind interpretarea articolu-
lui 13 alin. (1) din Constitutie, vizind corelatia cu pre-
ambulul Constitutiei si Declaratia de Independenta a
Republicii Moldova, Curtea, operind cu precedentul
creat, din nou apeleaza la preambulul Constitutiei si
face un pas mai departe, atribuindu-i Declaratiei de
Independenta statut de act primar. Aceasta afirmatie,
in opinia noastra, este una imprecisa, deoarece statu-
tul de act primar ii apartine Declaratiei de Suverani-
tate. Preluarea notiunii ,,bloc de constitutionalitate”
din doctrina francezd nu este cea mai inspirata
idee, deoarece toate actele oficiale ce reglemen-
teazd raporturi juridice constitutionale (de drept
constitutional) urmeaza a fi inglobate in Constitutia
Republicii Moldova — Legea suprema a societétii
si a statului. Noi tindem sa avem un act oficial su-
prem in stat, unificat si sistematizat, si nu un ,,bloc
de constitutionalitate”, alcatuit din citeva elemente.
Atunci, apare intrebarea: Cum urmeaza a fi aplicata
dispozitia normei de drept constitutional [1]: nici o
lege si nici un alt act juridic care contravine preve-
derilor Constitutiei nu are putere juridica? In opinia
noastra, atit prevederile Declaratiei de Suveranitate,
cit si cele ale Declaratiei de Independenta trebuiau
sa fie parte componentd a preambulului Constitutiei
Republicii Moldova, iar acestuia, prin statuare ex-
presa in Constitutie, si i se atribuie statut de element
originar, intangibil si imuabil al Constitutiei.

fata si a recunoaste adevarul”.
(Mihai Eminescu)

Curtea Constitutionald, prin adoptarea HCC nr.
36 din 5 decembrie 2013 (de ziua Constitutiei lui
losif Vissarionovici Stalin (Djugasvili) — ,, tatuca po-
poarelor”), a dispus ca Declaratia de Independenta
face corp comun cu Constitutia si, astfel, Curtea si-a
depisit competenta. Inalta Curtea face o ingerinta in
activitatea Parlamentului, deoarece numai legiuito-
rul si suveranul pot dispune incorporarea Declaratiei
de Independentd in Constitutie, respectind unele
rigori impuse de aceasta. Statudrile Curtii la § 79-
81 din hotarire [2] ar fi unele convingédtoare numai
dacd preambulul Constitutiei Republicii Moldova
ar fi fost recunoscut, in ordinea juridicad internd, ca
parte a Legii supreme, ce are un caracter normativ,
si nu unul pur declarativ. De asemenea, mentionam
ca preambulul contine si unele sintagme invoca-
te, de altfel, de citre Inalta Curte in § 80, precum
»constituirea statalitatii poporului moldovenesc” si
»satisfacerea intereselor cetdtenilor de altd origine
etnicd, care mpreund cu moldovenii...”. Astfel,
preambulul contine unele prevederi care reconfirma
faptul ca in studiul stiintelor istorice ceva e putred
in acest domeniu.

Pentru claritate, mentiondm céd noi sintem Intru
totul de acord cu necesitatea indiscutabild de a in-
corpora Declarata de Independentd in preambulul
Constitutiei, acordindu-i acestuia un caracter de
normativitate, ba mai mult, de a include si Declaratia
de Suveranitate in preambul, deoarece acest act sta
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la temelia formarii noului stat si serveste drept baza
pentru elaborarea noii Constitutii (prin Declaratia de
Independenta s-a finalizat procesul de constituire a
noului stat — Republica Moldova). Deci, prescriptiile
Curtii de la § 47-50 sint lacunare, deoarece prima-
tul actului de constituire a noii statalitati apartine
Declaratiei de Suveranitate. Prin urmare, drept cer-
tificat de nastere al Republicii Moldova serveste
blocul actelor de identitate, precum: Declaratia de
Suveranitate, Decretul cu privire la puterea de stat
si Declaratia de Independentd. Acestea trebuie sa
fie parte nu a ,,blocului de constitutionalitate”, ci a
preambulului Insusi al Constitutiei.

Reiteram: preambulul Constitutiei in ordinea ju-
ridicd internd existentd actualmente nu are valoare
juridica, deci cele invocate de Curte la § 51-53, 79-
82 nu au suport juridic.

In § 83-84, Curtea se refera la continutul
Declaratiei de Independenta, si nu la forma prin care
aceasta a fost adoptata. In cazul in care Declaratia
de Independenta ar fi fost adoptatd printr-o lege
constitutionald, si nu prin una organica (de altfel,
o asemenea clasificare nici nu exista la momentul
adoptdrii), si prin abuzul legiuitorului aceasta nu
si-ar fi gésit reflectare In preambulul Constitutiei,
atunci decizia Inaltei Curti de incorporare a ei in
Constitutie, instituind blocul de constitutionalitate,
ar fi fost una judicioasa, deoarece, indiferent de opi-
niile politice ale deputatilor si de toate eventualele
invocari precum ca orice mandat imperativ este nul,
legiuitorul trebuie sa asigure §i sa garanteze efectiv
existenta principiului continuitatii (puterii de stat).

De asemenea, in cazul in care in Declaratia de
Independenta ar fi existat o clauza expresa prin care
legiuitorul ar fi statuat cd Declaratia de Independenta
urmeaza sa fie parte integranta a Constitutiei, cu In-
corporarea ei In preambul, hotérirea Curtii ar fi fost
una intemeiata si judicioasa, insd in situatia data este
o decizie pur politica.

Asadar, regretdm ca actele de identificare a nou-
lui subiect de drept international public — Republi-
ca Moldova — nu-si gasesc reflectare in preambulul
Constitutiei. Curtea Constitutionala isi stabileste
singurd competenta, insa aceasta nu trebuie sa-si
aroge unele prerogative improprii si sd substituie
legiuitorul, indeosebi poporul, care este suveranul,
deci detinatorul primar al puterii (vezi: Declaratia
de Suveranitate, Decretul cu privire la puterea de
stat, Constitutia) si care deleaga aceastd putere unor
reprezentanti si autoritati pentru asugurarea $i garan-
tarea principiului continuitatii. Deci poporul poate
interveni si tranga orice chestiune (cu unele exceptii)
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de interes national, iar aceasta se solutioneazd pe
cale de referendum. Alta problema este subiectul
scos la referendum, intrucit daca este vorba despre
o problema pur stiintifica, precum este in cazul dat
— denumirea literara a limbii vorbite in acest areal,
referendumul este neavenit.

Totodata, mentionam ca nici Legea nr. 3465-XI
din 01.09.1989 cu privire la functionarea limbi-
lor vorbite pe teritoriul Republicii Moldova si nici
Constitutia Republicii Moldova nu reglementeaza
folosirea limbilor in relatiile dintre persoane (inter-
personale).

Studiind foarte atent prevederile Declaratiei de
Independentd, observdm cd in alineatul respectiv:
»REAMINTIND céa in ultimii ani miscarea demo-
cratica de eliberare nationald a populatiei din Repu-
blica Moldova si-a reafirmat aspiratiile de libertate,
independenta si unitate nationala, exprimate prin do-
cumentele finale ale Marilor Adunari Nationale de la
Chisinau din 27 august 1989, 16 decembrie 1990 si
27 august 1991, prin legile si hotdiririle Parlamen-
tului Republicii Moldova privind decretarea limbii
romane ca limbd de stat §i reintroducerea alfabe-
tului latin, din 31 august 1989, drapelul de stat, din
27 aprilie 1990, stema de stat, din 3 noiembrie 1990,
si schimbarea denumirii oficiale a statului, din 23
mai 1991;” s-a strecurat o eroare.

Actualmente Curtea, in § 107-108, s-a axat mai
cu seama pe urmatoarea statuare din Declaratia de
Independenta: ,, ... prin legile si hotaririle Parla-
mentului Republicii Moldova privind decretarea
limbii roméane ca limba de stat §i reintroducerea
alfabetului latin, din 31 august 1989”, care, con-
form afirmatiilor Curtii, fac parte din ,,blocul de
constitutionalitate”.

In toate actele legislative cu privire la limba de
stat si reintroducerea alfabetului latin, la care face
trimitere Declaratia de Independentd, deci in ace-
le acte oficiale din 31 august 1989 ce au precedat
Declaratia de Independentd, ba mai mult, si in acele
din 1 septembrie 1989, nu este expres statuat fap-
tul decretarii limbii romdne ca limba de stat. Din
contra, in actele de referintd este relevat faptul ca
limba moldoveneascd este decretatd ca limba de
stat care functioneaza pe baza grafiei latine. Aceas-
td neconcordanta trezeste multe semne de intrebare:
La adoptarea Declaratiei de Independenta intr-
adevar s-a dorit ca prin mincunai sa fie confirmat
un adevar stiintific indiscutabil? Oare chiar a fost
necesar sa urmam Indemnul lui Niccolo Machiavelli
»wscopul scuza mijloacele”? Cum poti sa-ti funda-
mentezi aspiratiile nobile pe minciund, ca doar 1n ac-
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tele legislative citate in Declaratia de Independenta
este consacrata sintagma ,,limba moldoveneasca”, si
nu ,,limba roméana”?

Totodatd, in numele adevarului stiintific,
mentiondm cd In cadrul Marii Adundri Nationale,
de la tribuna centrala intr-adevar a fost auzita sin-
tagma ,introducerea limbii moldovenesti idem
romana”. Astfel, constatam cd atit forma, cit si
continutul Declaratiei de Independenta contin unele
carente. De asemenea, nu stim de ce in Declaratia
de Independentd nu a fost reiteratd clauza din
Declaratia de Suveranitate — ,, Prezenta Declaratie
serveste drept bazd pentru elaborarea noii Consti-
tutii a Republicii Moldova”, cu completarea acestui
text cu sintagma ,, , iar textul Declaratiei urmeaza a
fi incorporat in preambulul acesteia”.

Lucrurile si faptele, actele la care facem
referintd nu trebuie interpretate extensiv si abuziv,
iar continutul acestora ce tine de substanta proble-
mei abordate urmeaza a fi relevat intocmai. Ori-
cine poate gresi. E mai greu sd recunoastem acest
fapt. Deci, observam ca la adoptarea Declaratiei de
Independenta, contrar prevederilor legale la care se
face trimitere (prin legile si hotaririle Parlamentu-
lui Republicii Moldova privind decretarea limbii ro-
mane ca limba de stat si reintroducerea alfabetului
latin (din 31 august 1989)), in care se constata faptul
decretarii limbii romane ca limba de stat, si actele
legislative supra, in care legiuitorul a statuat expres
faptul decretarii limbii moldovenesti ca limba de
stat, a fost admisa o inadvertenta.

Cu tot respectul pentru deputatii care au votat
Declaratia de independenta, este limpede ca pind in
prezent nimeni, sau aproare nimeni, nu s-a incume-
tat sa studieze continutul actelor legislative pe care
se sprijind Declaratia [3] si corelarea textului ei cu
textul primar citat in Declaratia de Independenta, nici
chiar in cazul ,restabilirii semnaturilor”, unde erau
omniprezenti deputatii din legislaturile a XII-a si a
XVIII-a. Credem ca toti au fost preocupati, indeosebi,
de forma, si nu de continutul actului (Declaratiei de
Independentd). Cum poti sa pui la temelie dorinta,
aspiratia nobilda, si nu realitatea complexd? Daca
Declaratia de Independenté se bazeaza pe unele acte
legislative, nicidecum nu poti invoca aspiratiile in lo-
cul statudrilor legale. Dura lex, sed lex.

Astfel, consultind prevederile actelor legislative
invocate in Declaratie, ca suport juridic, constatim
ca legiuitorul a statuat expres faptul decretarii limbii
moldovenesti ca limba de stat si reintroducerea alfa-
betului latin (din 31 august 1989). Deci, in situatia
datd, in Declaratie s-a strecurat o greseald, deoa-

rece 1n niciun act legislativ enumerat supra nu se
vorbeste despre decretarea limbii romane ca limba de
stat, ci numai despre decretarea limbii moldovenesti
ca limba de stat si reintroducerea alfabetului latin.

Totusi, remarcam unele momente ce isi gasesc
reflectare in legislatia lingvistica.

Legea cu privirea la revenirea limbii moldove-
nesti la grafia latina [4] dispune trecerea limbii mol-
dovenesti, idiom de origine si structura romanica, la
grafia latina, care se bazeaza pe caracterul adecvat,
recunoscut de stiinta, al alfabetului latin pentru fo-
netica §i gramatica acestui idiom, pe propunerile
cetdtenilor republicii, si are menirea de a contribui
la lichidarea deformarilor ce s-au produs in limba
in virtutea unui sir de cauze obiective si subiecti-
ve, la ridicarea nivelului de culturd lingvistica al
poporului moldovenesc, a rolului factorilor de or-
din stiintific, etico-moral, cultural, psihologo-didac-
tic si social in dezvoltarea limbii moldovenesti.

In Hotarirea Sovietului Suprem (parlamentului) nr.
3463-XI din 31.08.1989 despre modul de punere in
aplicare a Legii RSS Moldovenesti cu privire la reve-
nirea limbii moldovenesti la grafia latina, de asemenea,
nu atestdm niciun cuvint despre limba roméana.

Prin Legea nr. 3464-XI din 31.08.1989 cu pri-
vire la statutul limbii de stat a RSS Moldovenesti
(lege constitutionald) s-a completat Constitutia (Le-
gea Fundamentald) a RSS Moldovenesti cu articolul
70!, avind urmaétorul continut: ,,Art. 70!. Limba de
stat a Republicii Sovietice Socialiste Moldovenesti
este limba moldoveneasca. Limba de stat este folo-
sita 1n viata politica, economica, sociala si culturala
si functioneaza pe baza grafiei latine...”.

Totodatd, dorim sa precizdm ca, in preambulul
Legii nr. 3465-XI din 01.09.1989 cu privire la func-
tionarea limbilor vorbite pe teritoriul RSS Moldo-
venesti, este statuat cd declararea prin Constitutia
(Legea Fundamentald) Republicii Sovietice Socia-
liste Moldovenesti a statutului limbii moldovenesti
ca limba de stat are menirea sa contribuie la realiza-
rea suveranitatii depline a republicii si la crearea ga-
rantiilor necesare pentru folosirea ei plenara in toate
sferele vietii politice, economice, sociale si culturale.
RSS Moldoveneasca sprijind aspiratia moldovenilor
care locuiesc peste hotarele republicii, iar finind
cont de identitatea lingvistica moldo-romdnd real-
mente existentd — si a romdnilor care locuiesc pe
teritoriul Uniunii RSS, de a-si face studiile si de a-si
satisface necesitatile culturale in limba materna. In
conformitate cu Constitutia RSS Moldovenesti (de
altfel, in vigoare pina la abrogarea expresa a aces-
teia la 27.08.1994), limba de stat a RSS Moldove-

APRILIE 2014



JURNALUL JURIDIC NATIONAL: TEORIE $I PRACTICA » HALIAOHAJIBHBII FOPU/IAYECKUIT KYPHAJL: TEOPHA M TIPAKTHKA « NATIONAL LAW JOURNAL: TEORY AND PRACTICE

nesti este limba moldoveneasca, care functioneaza
pe baza grafiei latine. Deci, mentiondm ca in aceeasi
Lege nr. 3465-X1 se decreteazd statutul identic al
limbii moldovenesti cu cel al limbii romdne, Insa
nici chiar in aceasta lege nu este invocata decretarea
limbii romane drept limba de stat.

in HP (Hotarirea Sovietului Suprem) nr. 3466-XI
din 01.09.1989 despre modul de punere in aplicare
a Legii RSS Moldovenesti cu privire la functionarea
limbilor vorbite pe teritoriul RSS Moldovenesti, de
asemenea, nu este atestatd sintagma ,,limba romana”.

In HP nr. 3467-XI din 01.09.1989 cu privire la
proiectul Programului complex de stat pentru asigu-
rarea functiondrii limbilor vorbite pe teritoriul RSS
Moldovenesti, de asemenea, nu este atestatd sintag-
ma ,,limba romana”.

In anul 1989, dupa parerea noastra, s-a putut reve-
ni —fie si partial — la adevar, prin revenire la alfabetul
latin. Istoricele acte legislative din august si septem-
brie 1989 — pe care nimeni niciodata nu le va putea
uita — privind limba de stat si revenirea la grafia latina
au anticipat suveranitatea si independenta noastra de
LHimperiul raului”. Aceste acte oficiale stipuleaza ca
,Jlimba moldoveneasca” este identica cu ,,limba ro-
mana”. Din pacate, cind s-a adoptat Constitutia Repu-
blicii Moldova, s-a facut un pas inapoi in raport si cu
aceste acte normative, adoptate, totusi, cind destinul
nostru Inca mai era hotarit de strini.

Dorinta este mare, insd intr-un stat de drept,
legislatia in vigoare trebuie respectata de catre toti
subiectii dreptului.

Astfel, sintagma ,limbd romdna” introdusd
in Declaratia de Independenti nu are niciun su-
port juridic, dupd cum gresit este invocat atit in
Declaratia de Independentd, cit si in hotirirea In-
altei Curti. Adevarul stiintific nu poate fi construit pe
minciuna, deoarece este cert ca limba moldoveneas-
cd este identica cu limba romand. Ceea ce deranjea-
74 este faptul ca in Declaratia de Independenta este
inclusd sintagma ,,limba roméana” in loc de ,,limba
moldoveneasca”, faicindu-se trimitere la acte legisla-
tive, 1n care, dimpotriva, e statuata expres sintagma
,,limba moldoveneasca”.

O decizie este temeinica atunci cind este baza-
ta pe adevdr, iar acest adevar a fost Tmpartit intre
partile ce pretind ca-1 detin. O decizie nu poate fi
consideratd legala, judicioasa daci are la bazd nea-
davaruri, in aspect juridic, precum ar fi in cazul nos-
tru, c¢ind s-a afirmat ca in actele legislative enume-
rate Tn Declaratia de Independentd este prevazut ca
limba romana a fost decretat limba de stat. in acte-
le la care face trimitere Declaratia de Independenta
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este fixat expres faptul ca limba moldoveneasca este
declarata limba de stat, iar scrisul nostru revine la
alfabetul latin. Deci, acesta este adevarul. Consi-
derdm ca, la adoptarea Declaratiei de Independenta,
redactional a fost comisd, cu buna-stiinta, o eroare.
Asadar, enorma dorintd de a decreta limba romana
limba de stat a fost una foarte emotiva, dar, dupa
cum vedem, nu a avut niciun suport juridic.

Dispozitiile Curtii din § 48 sint imprecise, de-
oarece statalitatea Republicii Moldova a fost pro-
clamata solemn la 23 iunie 1990 prin Declaratia de
Suveranitate. Astfel, Republica Moldova este un
stat suveran, iar Constitutia din 15 aprilie 1978 (fi-
ind amendata prin art. 70! prin care a fost introdusa
limba de stat a RSSM — limba moldoveneascd), cu
modificarile si completarile ulterioare, a fost abro-
gatd expres abia la 27 august 1994, astfel fiind abro-
gat si art. 70" introdus prin Legea constitutionala nr.
3464-X1 din 31.08.1989 cu privire la statutul limbii
de stat. Legea din 1 septembrie 1989 cu privire la
functionarea limbilor vorbite pe teritoriul Republicii
Moldova actualmente poate fi amendata, exceptind
prevederile statuate de legiuitorul constituant la art.
VII alin. (2), care sint caduce, dar in coroborare cu
dispozitiile art. 13, care poate fi amendat in temeiul
art. 75, 141-143 din Constitutia Republicii Moldo-
va, adoptata la 29 iulie 1994.

Deci, revenind la argumentele expuse supra,
sustinem ca in sistemul dreptului national existent
preambulul nu are putere juridica si nu face par-
te din continutul normativ al actului.

Prin urmare, Curtea Constitutionald, in ordinea
juridica existenta, nu poate sa-si fundamenteze de-
ciziile pe continutul preambulului din Constitutie,
mai mult, sd invoce prevalarea acestuia asupra tex-
tului Constitutiei. De asemenea, incorporarea de ca-
tre Curte a Declaratiei de Independenta in blocul de
constitutionalitate, sau mai exact in Constitutie, nu
este una judicioasa, deoarece acest drept derivat 1i
apartine legiuitorului, iar dreptul primar este al su-
veranului — al poporului moldovenesc. Izvorul prin-
cipal de drept in RM este actul normativ, deci ceea ce
se permite altora nu este neaparat obligatoriu pentru
Curte. Unele state ce cunosc o democratie avansata
isi pot permite luxul de pionierat si de a institui o
jurisprudenta mai avansatd, deoarece autoritatile re-
spective se bucura de o Incredere indiscutabila in ra-
port cu deciziile luate. Consideram ca in acest areal,
in care incertitudinea planeaza deasupra noastra, de-
ciziile trebuie sa fie fundamentate in primul rind pe
prevederile nationale, si nu bazate pe analogie etc.

Deci, mentionam ca Declaratia de Independenta
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a fost adoptatd printr-o lege si a intrat in vigoare la
data de 27 august 1991.

Totodatd, mentionam ca, in temeiul art. 31 alin.
(2) din Legea nr. 317-XIII din 13.12.1994 cu pri-
vire la Curtea Constitutionala si art. 4 alin. (2) din
Codul jurisdictiei constitutionale nr. 502-XIII din
16.06.1995, sint supuse controlului constitutionali-
tatii numai actele normative adoptate dupa intrarea
in vigoare a Constitutiei Republicii Moldova — 27
august 1994. Astfel, conchidem ci actele oficiale
adoptate anterior acestei date nu pot fi supuse
nici interpretirii de citre inalta Curte.

In aceste conditii, ne intrebim: Cum poate fi su-
pus controlului de constitutionalitate sau interpretd-
rii un act oficial ce precede aceastd dati? Raspuns:
Actele oficiale adoptate anterior intrdrii in vigoare a
Constitutiei (27.08.1994) nu pot fi supuse controlu-
lui constitutionalitatii si nici interpretarii oficiale.

Conformart. 4 alin. (1) lit. b) din Codul jurisdictiei
constitutionale, Curtea Constitutionald interpreteaza
Constitutia. in temeiul art. 6 din Codul jurisdictiei
constitutionale, Curtea Constitutionald solutioneaza
numai probleme ce tin de competenta sa.

In temeiul pct. 5 din Declaratia de Suveranitate
(HP nr. 148-XII din 23.06.1990), pentru asigurarea
garantiilor social-economice, politice si juridice ale
suveranitafii republicii, Sovietul Suprem al RSS
Moldova stabileste: ,,...suprematia Constitutiei si a
legilor RSS Moldova pe intreg teritoriul ei...”, iar
la pct. 13 e statuat expres faptul ca ,prezenta De-
claratie serveste drept baza pentru elaborarea noii
Constitutii a R.S.S. Moldova...”.

De altfel, in urmatoarele paragrafe, de asemenea,
ne vom referi la unele momente ce au tangentd cu
subiectul abordat.

§1. In situatia creatd, cind Curtea si-a extins are-
alul ei de activitate, aceasta de asemenea urmeaza
sd-si revizuiascd propria decizie privind controlul
constitutionalitatii Decretului nr. 376-V din 24 iunie
2010 privind declararea zilei de 28 iunie 1940 zi a
ocupatiei sovietice.

Totodatd, nu trebuie neglijat faptul ca norme-
le primare de drept sint edictate de catre legiuitor.
Deci, numai daca Parlamentul va declara ziua de 28
iunie 1940 zi a ocupatiei sovietice, atunci Curtea va
putea reveni si asupra decretului respectiv si, prin-
tr-o noud hotarire, sd fie recunoscut constitutional
decretul presedintelui in problema data. O decizie in
acest sens poate fi datd de Curte, invocind modifica-
rea propriei jurisprudente si a legislatiei, si a faptu-
lui ca au aparut noi imprejurari, necunoscute la data
pronuntarii hotaririi, daca aceste Tmprejurari sint

de naturd sa schimbe esential hotarirea. De regula,
Curtea actioneazad numai la sesizare, insd prin deci-
zie ea poate reveni — In anumite situatii si conditii
— asupra propriilor decizii. Actualmente, conform
noii jurisprudente instituite de Curte, pot fi invocate
atit dispozitiile HP nr. 149-X1I din 23.06.1990, cit si
cele inserate in Declaratia de Independenta: ,,Sub-
liniind ca fard consultarea populatiei din Basarabia
(...) ocupate prin forta la 28 iunie 1940 (...) cere (...)
incetarea starii ilegale de ocupatie a acesteia §i sa
retragd trupele sovietice de pe teritoriul national al
Republicii Moldova™.

§2. Restabilirea Declaratiei de Independenta in
modul cum s-a produs a fost o farsd politica, care
nu are niciun suport legal. Aceastd actiune de piar
politic, promovata de Asociatia ,,Palamentul ’90”
cu sustinerea unor exponenti ai arenei politice, fara
pregétire necesara in domeniul dreptului, si a legiui-
torului de legislatura a XVIII-a, au demonstrat lumii
intregi ca asupra Declaratiei se poate reveni. La ce
bun trebuie sa restabilesti ceva ce exista de fac-
to si de jure? Cu totul altd problema este ca pen-
tru istorie ar fi bine s existe o copie semnata si de
deputatii care au votat-o.

Asadar, atunci cind Declaratia de Independenta,
fiind un act oficial, existd In original, publicatd pe
suport pe hirtie Tn Monitorul Oficial nr. 11-12 din
30.12.1991, art. 103; 118, si In versiune electroni-
cd pe site-ul www.justice.md, ce a insemnat toa-
ta aceasta ,,bufonada” ? Nimic mai mult, decit un
,,show politic” de prost gust.

Restabilirea unui act politico-juridic, precum
este Declaratia de Independenta, analogic procedu-
rii de reconstituire statuata in legislatia procesual-
civila, este neavenitd. Declaratia de Independenta a
Republicii Moldova a fost aprobata prin Legea nr.
691-XI1 din 27.08.1991. Statul are obligatia de a pu-
blica toate legile si alte acte normative. Reamintim
ca orice act oficial publicat dupa 23 iunie 1990 (data
adoptarii Declaratiei de Suveranitate) urmeaza a fi
publicat pe site-ul oficial al Guvernului, mai corect
pe site-ul www.justice.md.

Aceasta actiune de piar de restabilire a unor sem-
naturi urma sa fie efectuata in cu totul altd modali-
tate si nicidecum nu intr-o sedintd a Parlamentului
de legislatura a XVIII-a, soldatd cu adoptarea unei
hotariri (HP nr. 66 din 23.04.2010) prin care se con-
firma semnaturile unor fosti deputati.

Totodatd, mentiondm ca persoanele ce au distrus
Declaratia de Independentd in cadrul evenimente-
lor din 7 aprilie 2009 trebuie neaparat sa suporte
consecintele legii penale.
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In concluzie, revenind la hotirirea Curtii,
conchidem ca preambulul are o valoare simbolica
enorma, insd continutul acestuia in temeiul preve-
derilor legale, actualmente 1n vigoare, este unul pur
declarativ, deoarece nu face parte din continutul
normativ al actului, fapt, de altfel, expres stipulat in
aceeasi legislatie, de aceea textul inserat in pream-
bul nu poate prevala asupra textului propriu-zis al
Constitutiei.

Actele primare ce confirma constituirea Re-
publicii Moldova ca stat sint: Declaratia de Su-
veranitate din 23 iunie 1990, Decretul cu privire
la puterea de stat din 27 iulie 1990 si Declaratia
de Independenta din 27 august 1991. Ca urmare a
adoptarii de catre legiuitor a acestor acte legisla-
tive, a fost posibila adoptarea, la 29 iulie 1994, a
Constitutiei Republicii Moldova.

Asadar, care este raportul dintre suveranitatea
statului si independenta acestuia? Suveranitatea,
odatd recunoscuta, este un garant al independentei.
Deci, independenta este un criteriu al suveranitatii.

Astfel, conchidem ca blocul de identitate a Re-
publicii Moldova este constituit din actele oficiale
relevate supra.

Reconfirmdm opinia noastrd ca atit prevederile
Declaratiei de Suveranitate, cit si cele ale Declaratiei
de Independenta trebuiau sa fie parte componenta a
preambulului Constitutiei Republicii Moldova, iar
acestuia, prin statuarea expresda in Constitutie, sa i
se atribuie statut de element originar, intangibil si
imuabil al Constitutiei, insa acest lucru urmeaza a
fi efectuat pe cale referendard sau parlamentara, si
nicidecum nu pe cale jurisdictionala.

De asemenea, constatim cd in Declaratia de
Independenti s-a strecurat o greseald, deoarece 1n
niciun act legislativ enumerat in ea nu se vorbeste
despre decretarea limbii roméne ca limba de stat, ci
numai despre decretarea limbii moldovenesti ca lim-
ba de stat si reintroducerea alfabetului latin. Astfel,
nu Intotdeauna trebuie acceptat ca axioma ceea ce
mai poate fi supus verificarii.

Deci, dacd o tinem tot asa in spiritul HCC nr.
4/2013 sinr. 36/2013, fara dar si poate ca, explorind
si exploatind preambulul Constitutiei, vom putea
scoate 1n evidenta si alte aspecte ale unor probleme,
de asemenea foarte sensibile, precum: ,,Avind in
vedere continuitatea statalititii poporului moldo-
venesc in contextul istoric si etnic al devenirii lui
ca natiune ” si, respectiv, ,, Nazuind spre satisfacerea
intereselor cetdtenilor de alti origine etnicd, care
impreund cu moldovenii constituie poporul Repu-
blicii Moldova”.

Asadar, in acest sens, conchidem ca Curtea
Constitutionald nu trebuia s-d deschida ,,cutia Pan-
dorei”, initial la 22 aprilie 2013, prin invocarea pre-
ambului Constitutiei si statuarea de citre Inalta Cur-
te a faptului prevalarii dispozitiilor acestuia asupra
textului Constitutiei. De asemenea, mentiondm ca
reiterarea semnificatiei preambulului Constitutiei n
hotarirea Curtii nr. 36/2013 si acceptarea punctului
de pornire din textul acestuia pentru a crea un liant
cu Declaratia de Independentd va deveni una ,,cu
efect de bumerang”.

In lumina celor expuse, in situatia creatd, con-
statam cd Curtea Constitutionald modifica propria
sa practicd jurisdictionald si reconfirmd instituirea
unui precedent periculos care, de altfel, va putea
fi invocat in fata Inaltei Curti de citre subiectii
abilitati cu dreptul de sesizare a acesteia, ca pdrti
intr-un proces constitutional.
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PE3IOME

HNHcTuTyT KOHGIIMKTA HHTEPECOB B HAIMOHAIBHOM 3aKOHOJATENIbCTBE BIIEPBBIC ObLT permameHTrpoBad B 2008 romy.
HecMotpst Ha IMPOKHH CIIEKTP HU3UUESCKUX JIHII, SBISIOIIAXCSA CyObEKTaMU JCKIaPUPOBAHUS JTHYHBIX HHTEPECOB, JTAHHOEC
HCCJICIOBAaHHE TTOTHOCTHIO TOCBAIICHO TOCYIAPCTBEHHBIM CITy)KalluM. B cTaThe MBI OJBEPTHEM aHAIH3Y ONPENCICHUE,
coziepXKaHue W OOIIMe acheKThl KOH(IUKTa WHTEPECOB, MPUBOJAS MPUMEPbI U BBLIBUTAs NPEIIONKEHUS, CBI3aHHBIC C
HEOOXOAMMOCTHIO JIOMOIHEHHUS W/UITH U3MEHEHHS CYIIECTBYIOIICH MTPABOBOI HOPMBI.

KioueBble cJioBa: TroCyJapCTBEHHBIA CIyKallli, KOH(IUKT HHTEPECOB, JIMYHBIC WHTEPECHI, ONM3KHE JIHUIIA,
JICKJIAPUPOBAHUE JTMYHBIX HHTEPECOB, YIIPABICHHE, Pa3pEIICHNUE, OTBETCTBCHHOCTb.

REZUMAT
Institutia conflictului de interese la nivel de act legislativ national a fost reglementat, pentru prima data, in anul 2008.
In pofida existentei unui spectru larg de persoane care cad sub incidenta prezentei legi, acest studiu este dedicat totalmente
functionarilor publici. In lucrare analizim notiunea, continutul si reglementarea conflictului de interese, cu exemplificarea
situatiilor, precum si cu Tnaintarea propunerilor ce tin de necesitatea completarii sau modificarii cadrului legal existent.
Cuvinte-cheie: functionar public, conflict de interese, interese personale, persoane apropiate, declararea conflictului de

interese, declaratia de interese personale, solutionare, tratare, raspundere.

ntroducere. Reglementarea comportamentului

functionarului public in situatii de conflict de
interese constituie prerogativa statului. Actele norma-
tive, prin continutul lor, trebuie sa ghideze si sa sustina
functionarul, abordind norme in domeniul conduitei
acestuia, intr-o maniera succinta si clara, evitind ce-
rinele exagerate, precum si ,,portitele” pentru evada-
re. Alaturat bazei normative, nu poate fi neglijat rolul
functionarului public, care este obligat sa cunoasca si
sa respecte regimul conflictului de interese.

Scopul prezentei publicatii consta in investigarea
conflictului de interese, drept derivant al comporta-
mentului functionarului public, cu exemplificarea si-
tuatiilor, solutionarea si tratarea situatiilor de conflict.

Metode aplicate si materiale utilizate. In proce-
sul studiului, au fost aplicate metodele: analiza, sinte-
za, comparatia, congtientizarea logica. Pentru elabo-
rarea prezentei lucrari, a fost utilizat cadrul normativ
al Uniunii Europene, Republicii Moldova, Lituaniei,
Letoniei, Federatiei Ruse, Canadei etc., precum si
opinii ale savantilor si expertilor in domeniu.

Rezultate obtinute si discutii. Pe plan interna-
tional, se intreprind multiple actiuni pentru ca func-
tionarii publici, indiferent de functia detinuta, sa nu
compromitd procesul de luare a deciziilor oficiale,
slujind interesului public in mod impartial, obiectiv
si renuntind totalmente la interesele personale. Exista
un sir de documente internationale, menite sa sustina
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statele in reglementarea acestui domeniu: Codul inter-
national de conduita a functionarilor publici, aprobat
prin rezolutia ONU 51/59 din 12 decembrie 1996 [1],
Conventia Organizatiei Natiunilor Unite impotriva
coruptiei, adoptata la 31 octombrie 2003 si ratificata
de Parlamentul Republicii Moldova la 6 iulie 2007
[2], Codul-model de conduitd pentru agentii (func-
tionarii) publici, adoptat de Comitetul Ministrilor al
Consiliului Europei la 11 mai 2000 [3].

Pentru Republica Moldova, institutia conflictului de
interese este una relativ noud, care si-a gasit reflectarea
in Legea cu privire la conflictul de interese, nr. 16-XVI
din 15.02.2008, 1n vigoare din 30 mai 2008 [4].

Conform Legii 16/2008, conflictul de interese
este definit drept conflictul dintre exercitarea atribu-
tiilor functiei detinute si interesele personale ale per-
soanelor care cad sub incidenta legii, in calitatea lor
de persoane private, care ar putea influenta necores-
punzator indeplinirea obiectiva si impartiald a obliga-
tiilor si responsabilitatilor ce le revin potrivit legii.

Conform Ghidului OECD pentru rezolvarea con-
flictului de interese in administratia publica [5], con-

flictul de interese implica un conflict intre datoria fata

de public si interesele personale ale unui functionar
public, in care functionarul public are interese, In ca-
litatea sa de persoana privata, care ar putea influenta
necorespunzator indeplinirea obligatiilor si responsa-
bilitatilor oficiale.
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Codul-model de conduitd pentru agentii (func-
tionarii) publici [3], defineste conflictul de interese
drept o situatie in care un agent public are un interes
personal de naturd s influenteze sau sa para ca in-
fluenteaza asupra exercitarii impartiale si obiective a
functiilor sale oficiale (art. 13).

Intr-un limbaj uzual, am putea formula conflic-
tul de interese drept situatie de ciocnire de interese,
din care unul este legat de activitatea de serviciu, iar
celdlalt rezidd din preocuparile private ale functio-
narului.

Desi un conflict de interese nu inseamna ipso facto
coruptie, exista o recunoastere din ce in ce mai larga
a faptului ca aparitia unor conflicte intre interesele
personale si obligatiile publice ale functionarilor pu-
blici, daca nu este tratatd corespunzator, poate duce
la coruptie [5]. Conflictul de interese interactioneaza
cu abuzul de resurse administrative, abuzul de functia
publica, lipsa transparentei in activitate si In proce-
sul decizional, acceptarea cadourilor si altor favoruri
etc. Conform opiniei cercetatorului rus Gornii N.B.,
nu este corect sd avem o abordate negativa fatd de
conflictul de interese, sa-1 percepem drept ceva ce ne-
cesitd a fi ,stirpit”. Este extrem de necesar sa luam
o atitudine corecta. In acest sens, spre deosebire de
coruptie si abuzuri, conflictul de interese in sine este
un fenomen obiectiv, si cu el trebuie sd ne invatam
sd traim [6]. Impartasind parerea savantului rus, con-
sideram, totusi, ,,sd trdim” cu un conflict de interese
este prea putin spus. Meritd sa studiem si sa percepem
acest fenomen aldturat capacitatii moral-etice de a-1
preveni, trata si solutiona in termenii si in conditiile
actelor normative existente.

Pornind de la definirea conflictului de interese,
ghidurile si indrumarele internationale in domeniu
divizeaza conflictele de interese in mai multe tipuri:

* ,,Conflict potential”: nu exista la acel moment,
dar o schimbare a situatiei, cum ar fi transferul sau
promovarea in functie, ar putea genera un conflict [7].
Un asa tip de conflict poate exista acolo unde functio-
narul public are un interes privat, care poate produce/
cauza/provoca ca un conflict de interese sa apara un-
deva 1n viitor [5].

Exemplu: X este inspector fiscal in cadrul Direc-
tiei control fiscal a Inspectoratului Fiscal Teritorial
ABGC, iar fratele sau este directorul unei mari compa-
nii private din teritoriu.

o ,.Conflictul real” sau ,, conflictul actual”’: intere-
sul personal influenteazd comportamentul persoanei
[7] si apare in momentul in care oficialul este pus in
situatia de a lua o decizie care l-ar avantaja sau care
ar avantaja un apropiat de-al sau, sau un partener de
afaceri [8, p. 5].

Exemplu: N, functionarului public in cadrul Pri-
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mariei municipale Y, i-a fost distribuita spre exami-
nare plingerea cumnatului sau cu privire la alocarea
terenului pentru constructii.

* ,Conflict consumat”, in care oficialul public par-
ticipa la luarea deciziei cu privire la care are un inte-
res personal, incalcind prevederile legale [8, p. 5].

Exemplu: Y, in calitatea sa de arhitect al orasului
ABC, a semnat autorizatia de constructie solicitata de
compania fratelui sau.[8, p. 5].

Conflictul de interese consumat apare in cazul in
care oficialul nu s-a abtinut de la luarea unei decizii
in ipoteza unui conflict de interese actual si implica
latura sanctionatoare a reglementarii [8, p. 5].

+ ,,Conflict aparent”, atunci cind se pare ca intere-
sele unui functionar public ar putea influenta in mod
necorespunzator indeplinirea sarcinilor, dar in realita-
te situatia nu este asa.

Exemplu: O companie privata, care desfasoara ac-
tivitagi in parteneriat cu o institutie publica, a propus
bilete la un meci de hochei unui functionar al auto-
ritatii publice partener. Functionarul si familia sa au
acceptat invitatia si au asistat la meci in comun cu
conducerea agentiei private, insa au achitat biletele de
intrare din banii proprii. In pofida faptului ¢i in cazul
descris nu exista un conflict de interese real, necunos-
cind realitatea, publicul a perceput prezenta comuna
la meci drept o ,,mulfumire” din partea agentului eco-
nomic pentru serviciile acordate [9, p. 121].

Sustinem intru totul opinia ca plasarea functiona-
rului public intr-un conflict de interese aparent poate
fi la fel de grava, precum in cazul unui conflict real.
In circumstantele date, este pusd sub banuiala inte-
gritatea functionarului si a institutiei in care activea-
za. Un conflict de interese aparent poate fi identificat
utilizind intrebarea: ,,Se pare ca functionarul X este
intr-un conflict de interese?” [10, p. 13].

In contextul celor invocate, dar si in lipsa unei de-
finitii a conflictului de interese, unanim recunoscute
in domeniul anticoruptie, deducem ca nu fiecare defi-
nitie include toate 4 tipuri de conflicte de interese. Cu
titlu de exemplu: conflictul de interese reglementat de
legislatia autohtona poate fi potential sau real. In con-
trast, poate exista si conflictul aparent.

In ceea ce priveste conflictul de interese consu-
mat, acceptam pe deplin punctul de vedere al experti-
lor OSCE, potrivit carora: ,,In cazul in care un interes
personal a compromis 1n fapt indeplinirea corecta a
sarcinilor unui functionar public, situatia specifica
respectiva trebuie privitd mai degraba ca un caz de
comportament necorespunzator sau «abuz In ser-
viciup, sau chiar ca un caz de coruptie, si nu ca un
«conflict de interese»” [5].

Cu referire la conduita functionarului public,
aceasta trebuie sa varieze in functie de tipul concret
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de conflict de interese in care este implicat. Daca in
cazul conflictului de interese potential conduita ceruta
este bazata pe exercitarea, in mod transparent si echi-
distant, a atributiilor sale, atunci in cazul conflictului
de interese actual, functionarul trebuie sa se abtina
de la luarea oricéror decizii, informindu-si superiorul
despre situatia creata [8, p. 5].

Conditia generatoare a unui conflict de interese
consta in privilegierea interesului personal prin me-
toda utilizarii functiei detinute. In absenta interesului
personal, lipsit de sursa de alimentare, conflictul de
interese isi inceteaza existenta.

Merita de atentionat ca, in definitiile citate mai sus,
sintagma de natura juridicd ,,interese personale” ma-
nifesta statornicie, avind un inteles foarte larg. Acesta
poate privi — in mod direct sau indirect — Insusi func-
tionarul (autointeres) sau rudele acestuia. Interesul
poate fi de natura politica, financiard, profesionala,
religioasa sau sexuala [12].

Pentru a clarifica cum stau lucrurile, rimine de
analizat ,,interesul personal”, trasind o paralela cu ri-
gorile internationale.

Interesul personal, conform Legii 16/2008, este
orice interes, material sau nematerial, care rezulta din
necesitatile sau intentiile personale, din activitati care
altfel pot fi legitime in calitate de persoana privata,
din relatiile lor cu persoane apropiate sau persoane
juridice, indiferent de tipul de proprietate, din relatiile
sau afiliatiile personale cu partide politice, cu orga-
nizatii necomerciale si cu organizatii internationale,
precum si care rezultd din preferintele sau angaja-
mentele acestora.

Interesul personal, in temeiul art. 13 din Codul-
model de conduitd pentru agentii (functionarii) pu-
blici [3], include orice avantaj pentru el insusi sau ea
insasi, fie in favoarea familiei sale, parintilor, prie-
tenilor sau persoanclor apropiate, fie persoanelor sau
organizatiilor cu care el/ea are/a avut relatii de afaceri
sau politice. Interesul personal include, de asemenea,
orice obligatie financiara sau civila la care agentul pu-
blic este constrins.

Constatam, de la bun inceput, ¢a prima notiune nu
contravine, in esenta sa, celei furnizate de Codul-mo-
del de conduita pentru agentii (functionarii) publici.

Expertii Transparency International Moldova, in
unul dintre studiile dedicate subiectului prezentei lu-
crari, aratd ca interesul personal al functionarului pu-
blic rezulta din: necesitati sau intentii personale (su-
plimentarea venitului, promovarea in functie), activi-
tati private (stiintifice, didactice, de creatie), interesul
persoanelor apropiate, relatii cu persoanele juridice,
preferinte (religioase, profesionale, de partid, etnice,
de familie), angajamente (fata de partid, grupuri pro-
fesionale etc.) [13, p. 9].
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Nu mai putin importante, in abordarea fenomenu-
lui conflictului de interese, sint persoanele apropiate.
Nici la acest subiect nu am constatat o tratare unani-
ma.

Potrivit art. 2 din Legea 16/2008, persoane apro-
piate sint: sotul (sotia), persoanele inrudite prin singe
sau adoptie (parinti, copii, frati, surori, bunici, nepoti,
unchi, matuse) si persoanele Inrudite prin afinitate
(cumnat, cumnata, socru, soacra, ginere, nora).

Conform legislatiei in domeniu a Republicii Leto-
ne, lista persoanelor apropiate, in comparatie cu Le-
gea nr. 16/2008, contine in sine un numar mai redus
de persoane. In baza art. 1 alin. (6) din Legea Re-
publicii Letone cu privire la prevenirea conflictului
de interese in activitatea persoanelor ce detin functii
publice, din 25 aprilie 2002 [14], persoane apropiate
sint: tatdl, mama, bunica, bunicul, copilul, nepotul,
copilul adoptiv, parintele adoptiv, fratele, sora, sora
vitrega, fratele vitreg, sotul.

Cu titlu de diversitate, recomandam practica apli-
catd in Republica Lituania. In baza art. 2 din Legea cu
privire la armonizarea intereselor publice si private in
serviciul public, nr. VIII-371 din 02.07.1997 [15], in
lista persoanelor apropiate mai sint inclusi concubinii
si copiii acestora.

Codul-model de conduitd pentru agentii (func-
tionarii) publici [3] include in aceastd lista: familia,
parintii, prietenii sau persoanele apropiate, fie persoa-
nele sau organizatiile cu care el sau ea are sau a avut
relatii de afaceri sau politice.

In viziunea noastrd, o abordare echivocd a ma-
nifestat-o legislativul Federatiei Ruse, inglobindu-i
pe toti in categoria persoanelor terte. Potrivit art. 10
alin. (2) din Legea Federald ,,O mpotuBomelicBHH
xoppymmmn”’, (Privind contracararea coruptiei) adop-
tatd de Duma de Stat la 19 decembrie 2008, cu mo-
dificarile ulterioare [16], interesul personal al unui
functionar este manifestat pe parcursul unor actiuni
sau inactiuni strict reglementate ,,in interes personal
sau in interesul persoanelor terte”. Sintem ferm con-
vingi ca formularea ,,persoane terte” genereaza ecu-
atia cu o necunoscuta si o diversitate de raspunsuri,
care poate fi utilizatd in dezavantajul functionarului
onest, care va fi invinuit de interesul in favoarea unei
»persoane terfe” necunoscute functionarului.

Unii experti autohtoni propun extinderea listei
date, solicitind includerea verisorilor de gradul I si a
cumetrilor, nasilor, finilor, prietenilor, fostilor si actu-
alilor colegi [13, p. 10-11]. In ianuarie 2013, Comisia
Nationala de Integritate (CNI) a anuntat, prin sursele
media, ca va Inainta o initiativa, potrivit careia sub
incidenta legii privind conflictul de interese vor ca-
dea si cumetrii, si nanasii [16]. Sint salutabile ambele
idei si rezultatul nobil, spre care tind specialistii in
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domeniu, insa in viata cotidiand o situatie de interes
personal pentru un functionar in exercitiul functiei se
poate isca si la ,,solutionarea” problemelor vecinilor,
concubinilor, cunoscutilor, cunoscutilor prin cunos-
cuti etc. Este imposibil de a intui, dar si a prevedea in
norma legald toate persoanele care pot ,,impulsiona”
interesul personal al functionarului.

Indubitabil, activitatile de serviciu desfasurate
vizavi de persoanele mentionate in alineatul anteri-
or simuleaza un conflict de interese, iar consecintele
sint identice cu cele produse de un aparent conflict de
interese. Intru evitarea situatiilor date, dar si in scopul
reducerii din posibilitatile iscarii unui conflict intre
interesul privat si indatoririle oficiale [17, p. 120],
consideram oportun de a oferi functionarului o mo-
dalitate legala de a raporta superiorilor sai despre cir-
cumstantele care pot exercita o influenta asupra lui.

Extinderea listei ,,persoanelor apropiate”, fara a fi
bazatd pe un studiu empiric, ar duce la crearea ob-
stacolelor n activitatea functionarilor si nu este ex-
clus ca si a autoritatilor administratiei publice. Din
motivul aparitiei formelor noi de activitate in sectorul
public, in mod evident exista un potential de geneza a
unor forme noi a conflictului de interese. Din punctul
nostru de vedere, ar fi mult mai bine-venitd depunerea
eforturilor de lungé durata intru educarea functionaru-
lui in spiritul corectiei comportamentului profesional,
conformarea faptelor sale la cerintele serviciului si
eticii functionarului. In acest sens, aplicarea eficienta
a masurilor preventive constituie un atribut esential al
calitatii serviciilor publice.

Indata ce ne-am expus asupra partilor componente
ale unui conflict de interese, consideram rezonabil de
a purcede la examinarea procedeelor de identificare
a acestuia — obligatorii pentru un functionar public.
Conflictul de interese va fi identificat prin declararea
initiald si periodica a intereselor personale si raporta-
rea imediatd a aparitiei conflictului de interese real.

Declaratia de interese personale, conform art. 14
din Legea 16/2008, este depusa:

- Intermen de 15 zile de la data angajarii, valida-
rii mandatului ori numirii in functie, dupa caz;

- in termen de 15 zile, ori de cite ori intervin
schimbari in informatia indicata in continutul Decla-
ratiei de interese;

- anual pind la data de 31 martie;

- pind la 31 martie a anului urmator de la inceta-
rea activitatii.

Conform Instructiunii privind modul de comple-
tare a declaratiei de interese personale a CNI din 08
februarie 2013 [18],in cazul in care, conform preve-
derilor legislatiei, raporturile de munca ale declaran-
tului au fost suspendate, obligatia depunerii declarati-
ei survine din data reludrii raporturilor de munca.
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Depunerea declaratiei de interese personale dupa
concediere are drept scop tinerea la control a fenome-
nului migratiei functionarului din sectorul public 1n
cel privat, numitd in franceza pantouflage.

Declaratiile de interese personale se fac in scris,
pe propria raspundere a declarantului, i sint depuse
persoanelor responsabile din cadrul autoritatii publice
unde isi desfasoara activitatea declarantul. In caz ca
declarantul nu mai activeaza intr-o autoritate publica,
declaratia este depusa la CNI.

Forma si continutul declaratie de interese persona-
le sint prevazute de Legea 16/2008 si cuprind infor-
matii privind:

a) Numele, prenumele, functia si actul de numire
in functie a subsemnatului;

b) Activitatile profesionale retribuite;

c) Calitatea de fondator in organele de conducere,
administrative, de revizie sau control in cadrul unor
organizatii necomerciale sau partide politice;

d) Calitatea de asociat sau actionar al unui agent
economic, al unei institutii de credit, organizatii de
asigurare sau institutii financiare;

e) Relatiile cu organizatiile internationale.

In opinia noastra, informatia solicitata in formu-
larul declaratiei de interese personale, indiscutabil
trebuie sd derive din continutul notiunii ,,interes per-
sonal”. Cu parere de rau, omiterea includerii persoa-
nelor apropiate in blancheta declaratiei ofera functi-
onarului sansa de a eluda declararea unui conflict de
interese potential, in special la angajarea in serviciul
public.

O altd metoda de identificare a conflictului de in-
terese, in temeiul art. 9 din Legea 16/2008, consta in
raportarea/informarea imediata, in forma scrisa, dar
nu mai tirziu de trei zile de la data constatarii, sefu-
lui ierarhic superior sau organului ierarhic superior
despre:

a) interesul sau ori al persoanelor apropiate, le-
gat de decizia pe care trebuie sa o ia personal sau la
luarea careia trebuie sa participe, ori de actiunea pe
care trebuie sa o intreprinda in indeplinirea atributii-
lor sale de serviciu;

b) calitatea sa, ori a persoanclor apropiate, de
fondator, actionar, asociat, membru al consiliului de
administratie, membru al comisiei de control sau de
revizie a unei persoane juridice (comerciale sau neco-
merciale), daca aceastd persoanad juridicd a primit de
la organizatia publica in care activeaza bunuri, inclu-
siv mijloace banesti, credite garantate de stat ori de
autoritatea administratiei publice locale sau o coman-
da de achizitie publica.

De data aceasta, legislatorul nu a prevazut o blan-
cheta tipizata, ci a lasat continutul documentului la
discretia functionarului.
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In acest context, mentionam ci circumstantele elu-
cidate 1n art. 9 din Legea 16/2008 constituie conflict
de interese real, nedeclararea caruia poate genera un
conflict de interese consumat.

Remarcam ca si de aceasta datd constatam unele
portite in prevederile legale. In planul reliefarii cir-
cumstantelor care necesitd a fi declarate, nu ne pu-
tem lipsi de “interesele personale”, reglementate de
legea in discutie. O analiza per ansamblu ne permite
s sustinem ca functionarii nu sint obligati sa declare
conflictul de interese real ce tine de relatiile si afili-
atiile personale cu partidele politice, iar relatiile cu
persoanele juridice, indiferent de tipul de proprietate,
sint declarate numai cu conditia cd “aceasta persoa-
na juridica a primit de la organizatia publica in care
activeaza bunuri, inclusiv mijloace banesti, credite
garantate (...) sau o comanda de achizitie publica”.
Totodata, nu am regésit in continutul art. 9 expunerile
atribuite termenului ,,interes personal” ce se refera la
organizatiile necomerciale si cele internationale.

Neadmiterea, cu buna stiinta, ca functionarii sa-si
indeplineasca atributiile de serviciu in situatii de con-
flict de interese este pusd in sarcina conducatorului
care, la rindul sau, va examina situatia de conflict de
interese prin determinarea si aplicarea solutiei adec-
vate pentru a dezlega acest conflict. Aceasta serie de
formalitati poarta denumirea de solutionare a conflic-
tului de interese.

Legea 16/2008, in art. 11 alin. (5) , prevede un sir
de optiuni pentru solutionarea pozitiva a conflictului
de interese. Pentru a le face mai clare, ne vom stradui
sa exemplificam prevederile legale:

a) renuntarea sau lichidarea interesului personal
(spre exemplu, divortul, renuntarea la afacerea per-
sonala etc.);

b) recuzarea (interzicerea) implicarii functionaru-
lui afectat de un conflict de interese in procesul de lu-
are a deciziilor, cu pastrarea functiei acestuia, in cazul
in care conflictul prezintd o probabilitate redusa de a
se repeta (spre exemplu, in cazul in care functionarul
este membru al Comisiei de angajare prin concurs, la
care candideaza cumnatul acestuia);

c) restrictionarea accesului functionarului afectat
de un conflict de interese la anumite informatii (de
exemplu, functionarul Ministerului Educatiei este
membru al grupului de evaluare a lucrarilor de baca-
laureat. Intru evitarea situatiei care ar genera un con-
flict de interese, familiile absolventilor sint cifrate);

d) transferul persoanei intr-o functie neconflictu-
ala (presupune transferul, la solicitarea functionaru-
lui, insd la initiativa conducerii, intr-o altd functie in
cadrul aceleiasi institutii publice. Conditia de baza —
noua functie nu este afectata de interesul personal al
functionarului);
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e) redistribuirea sarcinilor si responsabilitatilor
functionarului atunci cind se considera ca un anumit
conflict de interese va continua sa existe, situatie In
care recuzarea nu mai este indicatd (functionarul isi
mentine functia, inclusiv atributiile de baza si respon-
sabilitatile prevazute de fisa de post. Exemplificam:
inspectorului in constructii X, din cadrul Inspectiei de
Stat in Constructii, i-a fost distribuita petitia cu privire
la constructia neautorizata efectuata de cetateanul Y,
care s-a constatat a fi cumnatul acestuia. Intru soluti-
onarea conflctului de interese, petitia a fost transmisa
spre examinare inspectorului in constructii R.);

f) demisia functionarului din functia conflictuala
detinuta in calitate de persoana privata (pornind de la
postulatul cd demisia consta in retragerea benevola
dintr-o functie, potrivit formularii date, functionarul
va parasi functia privata, si nu cea publicd).

Pe fondul Legii 16/2008, Ghidul OECD [5] ofera
doua optiuni suplimentare, necesare, in opinia noas-
trd, de a fi incluse si in legislatia autohtona:

1. Atribuirea rezolvarii situatiei de conflict de
interese printr-o procedura bazata efectiv pe ,,incre-
dere oarba”. Aceasta prevedere urmeaza a fi aplicata
atunci cind lipseste posibilitatea de a inlocui functio-
narul, din motiv ca la acel moment si 1n situatia creata
alt specialist In domeniu nu existd. Este bine-venita
pentru localitatile rurale. Spre exemplu, inginerul ca-
dastral sau perceptorul fiscal al Primariei satului H.

2. Demisia functionarului public din functia pu-
blica. Este aplicata in situatia in care functionarul
ofera prioritate interesului personal. La acest moment
pare ireald procedura demisionarii, in pofida faptului
cd, conform prevederilor art. 11 alin. (9) din Legea
16/2008, persoanele carora li se aplica legea sint obli-
gate sd se conformeze oricarei decizii finale care fi
cere sa se retraga din situatia de conflict de interese
in care ea se afla sau sa renunte la avantajul ce sta la
originea conflictului.

Un conflict de interese nedeclarat, indiscuta-
bil ramine nesolutionat. Este necesar sd recunoastem
faptul ca conflictul de interese nesolutionat sau tratat
necorespunzator duce la un abuz de serviciu din par-
tea angajatului, care poate fi sanctionat atit in temeiul
art. 327 Cod penal RM [19], cit si in temeiul art. 312
Cod contraventional RM [20]. In functie de actiunile
faptuitorului, conflictul de interese poate fi calificat
si drept protectionism, contraventie prevazuta de art.
313! Cod contraventional [20]. In pofida stimularii, in
special in perioada actuald, a masurilor de verificare
a respectarii legislatiei cu privire la conflictul de inte-
rese, constatam, cu regret, lipsa reglementarilor ce {in
de aplicarea sanctiunilor pentru nedepunerea in ter-
men a declaratiei de interese. Totodata, potrivit art. 12
din Legea privind Codul de conduita a functionarului
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public, nr. 25-XVI din 22.02.2008 [21], evitarea con-
flictului de interese constituie o norma de conduita a
functionarului public.

Punind in discutie regimul juridic al conflictului
de interese, este necesar sa acordam atentie, in mod
special, masurilor de prevenire a acestui fenomen.
Conform studiilor efectuate [22], cele mai impor-
tante instrumente pentru prevenirea conflictelor de
interese sint:

* Restrictiile privind ocuparea fortei de munca su-
plimentare;

* Declararea veniturilor si proprietatilor si prezen-
tarea publica a acestora;

* Securitatea si controlul accesului la informatiile
privilegiate;

* Declararea intereselor personale legate de gesti-
onarea contractelor;

* Declararea interesului personal in cadrul proce-
sului de elaborare si adoptare a deciziilor;

* Interzicerea migrarii din sectorul public in cel
privat;

* Restrictionarea si controlul darurilor sau al altor
forme de beneficii; declararea cadourilor;

* Restrictionarea si controlul misiunilor paralele
externe (in ONG-uri, organizatii politice);

* Sanctionarea functionarilor publici pentru exer-
citarea atributiilor de serviciu in situatie de conflict de
interese consumat;

* Restrictii cu privire la dreptul de proprietate asu-
pra companiilor private.

La finele lucrarii, subliniem ca adordind subiec-
tul comportamentului functionarului public in diver-
se situatii de conflict de interese, sustinem mentiunile
expertilor OECD [5], potrivit carora ,,nu este cazul de
a depasi limita, uitind totalmente despre viata cotidi-
and a functionarului, care este in primul rind cetatean
si poate avea interese personale legitime. Obiectivul
unei politici adecvate privind conflictul de interese nu
consta 1n simpla interzicere a tuturor intereselor de
naturd privata ale functionarilor publici, chiar dacé o
asemenea metoda ar fi posibila. Incercarea de a con-
trola prea strict exercitarea intereselor personale poate
intra in conflict cu alte drepturi sau poate fi imposibila
sau contraproductiva in practica, ori poate determina
unele persoane sa nu mai doreasca deloc sa ocupe o
functie publica”.

In acest context, mentiondm ca unul din cele 4
obiective ale Legii cu privire la conflictul de interese
(art. 3 lit. b)) a Canadei [23] constd in stimularea si
incurajarea persoanelor care posedd competente si
abilitatile necesare sa solicite si sa accepte o functie
publica.

Sintem ferm convingi ca preluarea bunelor prac-
tici ar fi bine-venitd pentru serviciul public autoh-
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ton, atit prin comasarea reglamentarii conflictului
de interese si declardrii veniturilor si proprietatilor
intr-un singur act normativ, cit si prin stabilirea
obiectivelor similare, dar 1n special prin realizarea
acestuia, fapt ce indispensabil va contribui la ridica-
rea nivelului de Incredere a populatiei in autoritatile
administratiei publice.

Concluzii. Studierea problemei abordate in titlul
publicatiei, constientizarea rezultatelor acestui studiu
ne-au permis sa formulam unele concluzii privind ne-
cesitatea completarii Legii 16/2008, in special:

* cu referire la solutionarea pozitiva a conflictu-
lui de interese — completarea art. 11 alin. (5) cu doua
optiuni noi: ,,increderea oarba” si demisia din functia
publica;

*» de a obliga persoanele carora li se aplica legea
de a raporta sefului despre interesul si calitatea lor
in partide politice, organizatii necomerciale si inter-
nationale — completarea art. 9 alin. (1) cu referiri la
organizatiile necomerciale si internationale;

- de a completa continutul declaratiei de interese
cu informatii privind ,,persoanele apropiate” si ,,afini-
tate cu partidele politice” (art. 16).

Totusi, in viziunea noastra, Intru ajutorarea functi-
onarului public, consideram necesar a comasa intr-un
singur formular declararea veniturilor si proprietatilor
si a intereselor personale, propunere care poate fi im-
plementata odata cu adoptarea unui act legislativ nou.

In alta ordine de idei, meritd sa punem pe rol efec-
tul masurilor preventive, aplicarea si realizarea carora
este o sarcind mixta, care revine atit functionarului
public, cit si institutiei in care acesta 1si desfasoara
activitatea de menire publica.

Referinte bibliografice

1. International Code of Conduct for Public Officials,
A/RES/51/59, 82hd plenary meeting General Assembly
ONU, 12 december 1996.

http://www.un.org/documents/ga/res/51/a51r059.htm,
accesat 10.02.2014.

2. Conventia Organizatiei Natiunilor Unite impotriva
coruptiei, adoptata la 31 octombrie 2003, ratificatd prin
Legea pentru ratificarea Conventiei Natiunilor Unite impo-
triva coruptiei, nr. 158-XVI din 06.07.2007. in: Monitorul
Oficial al Republicii Moldova, 20.07.2007, nr. 103-106.

3. Recomandarea nr. R (2000) 10 a Comitetului Minig-
trilor Consiliului Europei statelor-membre privind codurile
de conduita pentru agentii (functionarii) publici, adoptata
la 11 mai 2000 la 106-a sesiune http://cna.md/sites/default/
files/recomandarea coduri_de cond_funct publ rom.pdf
accesat 12.01.2014.

4. Legea cu privire la conflictul de interese, nr. 16-XVI
din 15 februarie 2008. In: Monitorul Oficial al Republicii
Moldova, 30.05.2008, nr. 94-96.

15



JURNALUL JURIDIC NATIONAL: TEORIE S PRACTICA « HALIMOHAJIGHBIIT IOPH/MUECKHIT KYPHAIL: TEOPHA 1 TIPAKTHKA « NATIONAL LAW JOURNAL: TEORY AND PRACTICE

S. Ghidul Organizatiei de Cooperare si Dezvoltare
Economica pentru rezolvarea conflictului de interese in
administratia publica, www.oecd.org/13/19/2957377.pdf,
accesat 29.10.2013.

6. Topuetit M. [. [lpomusodeiicmeue xoppynyuu:
npedynpesxicoeHue He2amueHblx NoCie0Cmaull KOHpIUKma
unmepecos. ONeKTpOHHas Oubmnoreka. http:/www.
civisbook.ru/files/File/Gornyi_prot korr.pdf accesat
08.01.2014.

7. Raportul pentru anul 2004 a Serviciului Central de
Prevenire a Coruptiei din Franta. Le conflit d'intéréts www.
trancparence-france.org/ewb_pages/l/le_conflit_d’intéréts.
php, accesat 30.10.2013
rese. Agentia Nationala de integritate. http://www.fonduri-
ue.ro/res/filepicker_users/cd25a597fd-62/mfe/declaratii/
formulare/Ghid.privind.incompatibilitatile.si.conflictele.
de.interese 2011.pdf accesat 10.01.2014.

9. Bapabares A. I'., Ka6siie C.B. Peghopma cocyoap-
cmeenHou cyacovl: Kanaockuil onvim u Poccutickas Oeil-
cmeumenvhocms. Mocksa.: @opmyia mpasa, 2006. 147 c.

10. Managing Conflict of Interest in the Public Sector A
TOOLKIT. OECD. Paris: OECD Publication, 2005, 110 p.

11. Le conflit d’intéréts www.trancparence-ran-
ce.org/ewb_pages/l/le_conflit d’intiirkts.php, accesat
30.10.2013.

12. Spinei la., Obreja T. Tratarea conflictului de intere-
se in serviciul public: reglementari si perceptii. Chisinau:
Bons Offices, 2008, 98 p.

13. 3akon Jlameuiicxou Pecnybauxu o npedomepauye-
HUU KOMauKkma unmepecos 6 OesmenbHOCmU 20Cyoap-
cmeeHHbIX doadcHocmHubix auy ot 25 anpens 2002 r. Omy-
6nukoBaH: «JlarBusc BectHecucy («Latvijas VEstnesis»),
69  (2644)  http://www.knab.gov.lv/uploads/rus/iknl
ru_2013.10.pdf accesat 22.01.2014.

14. Republic of Lithuania Law on the adjustment of
public and private interesting the civil service, nr. VIII-

371 din 02 July 1997, as last amended on 1 July 2008 , nr.
X-1667. http://www.vtek.lt/vtek/index.php?option=com__
content&view, accesat 08.02.2014.

15. ®enepanbubiit 3akoH O npomueooelicmauu Kop-
pynyuu, nr. 273-®3 ot 25 nexadps 2008 1. http://document.
kremlin.ru/doc.asp?ID=49786 accesat 08.02.2014.

16. Cumatrismul, condamnat prin legislatie. “Sa de-
claram aceasta notiune drept forma a coruptiei”. http://
www.publika.md/cumatrismul--condamnat-prin-legisla-
tie--sa-declaram-aceasta-notiune-drept-forma-a-corupti-
ei_1462471.html accesat 11.01.2014.

17. bapabammes A.I"., Kabsimes C.B. Peghopma cocyoap-
cmeennotl cyxcovl: Kanaockuil onvim u Poccuiickas Oetl-
cmeumensvrocms. Mocksa: @opmyna mpasa, 2006, 147 c.

18. Instructiune privind modul de completare a decla-
ratiei de interese personale, aprobatd prin Ordinul CNI nr.
5 din 08 februarie 2013 http://cni.md/Instructions.aspx ac-
cesat 08.01.2014.

19. Codul penal al Republicii Moldova, Legea nr. 985-
XV din 18 aprilie 2002. in: Monitorul Oficial al Republicii
Moldova, 14.04.2009, nr. 72-74.

20. Codul contraventional al Republicii Moldova, Le-
gea nr. 218-XVI din 24 octombrie 2008. in: Monitorul Ofi-
cial al Republicii Moldova, 16.01.2009, nr. 3-6.

21. Codul de conduita a functionarului public. Legea
nr. 25-XVI din 22 februarie 2008. In: Monitorul Oficial al
Republicii Moldova, 11.04.2008, nr. 74-75.

22. Bumnopus-Menauera M. [onumuxa u npaxmuxa
KOHIUKMO8 uHmepecos 8 oesamu cmpanax ynenax EC:
cpasrHumenvhulii 0030p. Manpun: Sigma, 2005. http://
www.sigmaweb.org/publicationsdocuments/39577476.pdf
accesat 08.01.2014

23. Loi du Canada sur les conflits d’intéréts (L.C. 2006,
ch.9 art. 2) http://laws-lois.justice.gc.ca/fra/lois/C-36.65/
TexteComplet.html accesat 10.02.2014.

16

APRILIE 2014



JURNALUL JURIDIC NATIONAL: TEORIE $I PRACTICA » HAIAOHAJIBHBII FOPUIAYECKUIT KYPHAJL: TEOPHA M TIPAKTHKA « NATIONAL LAW JOURNAL: TEORY AND PRACTICE

CYHIIHOCTDb UCTHUHBI B YI'OJIOBHOM INPOIECCE YKPAUHBI

B. BAIIHAPYYK,
KaHAUAAT IOPUINYECKUX HAyK, JOLUEHT Kadeapbl yroJIoBHOTO Mpolecca
HanmonansHOro Fopranueckoro yHuBepcurera uMeHt Spocnasa Myzaporo

SUMMARY

The article is devoted to the study of the essence of truth in the category of criminal proceedings, the problems of
its understanding in scientific literature and practice of criminal procedure application. In particular, the historical way
of development of studies about truth in criminal procedure is considered, approaches to its understanding as absolute,
material and relative are critically comprehended. Applicable to legal regulation of criminal production in new Code of
Criminal Procedure of Ukraine, basic theories of truth in modern criminal-procedure science (theory of objective, judicial
and conventional truth) are analyzed. A conclusion about impossibility to each of them individually to overcome all criminal
procedure activity is done, as all considered theories are in one or another measure involved in a criminal production.
Therefore it is suggested to handle their basic conditions as making components of single concept «truthy» in criminal
procedure.

Key words: truth, absolute, material, relative, objective, procedural, conventional truth, components of truth, criminal
proceedings.

*kk

Cratps MOCBSICHA UCCIICTOBAHUIO CYLIHOCTH KATETOPHU UCTHHBI B YTOJIOBHOM IIPOM3BOJCTBE, MPOOIeMaM ee IIOHUMa-
HUS B HAyYHOH JIUTEpaType U IPAKTHKE YTOJIOBHO-IIPOLIECCYATbHOrO IPHMEHEHMS. B 4acTHOCTH, pacCMOTPEH UCTOpUYe-
CKHH ITyTh Pa3BHTHS YYEHHI 00 HCTHHE B YTOJIOBHOM ITpOLECcce, KPUTHYESCKH OCMBICIICHBI OIXO/BI K €€ IIOHUMAaHUIO KaK
a0COIIOTHOM, MaTepHaIbHOW U OTHOCUTENBbHOU. [IpMeHNTENpHO K TPaBOBON periIaMEeHTAIMH YTOJIOBHOTO ITPOU3BOJCTBA
B HOBOM YIIK Ykpaunnsl npoananu3upoBaHbl OCHOBHbBIE TEOPUN UCTUHBI B COBPEMEHHON YTOJIOBHO-TIPOIIECCYaIbHOM HayKe
(Teopusi 0OBEKTUBHOM, MPOLIECCYATbHON M KOHBEHIMOHHON HCTHHBI). CleTaH BBIBOJ O HEBO3MOXKHOCTH KaXKIOH U3 HUX B
OTIENbHOCTH OXBATHTH BCIO YTOJOBHO-MPOLECCYATbHYIO EATEIBHOCTD, MOCKOJBKY BCE PACCMOTPEHHBIC TEOPHH B TOH HIIH
MHOW Mepe 3aJ1eliCTBOBaHbI B YTOJIOBHOM ITPOU3BOACTBE. [103TOMY MpeiokeHo pacCMaTpyUBaTh UX OCHOBHBIC ITOJIOKESHHS
KaK COCTABJIAIOIINE KOMIIOHEHTH! SIMHOTO ITOHATHS «MCTHHA» B YTOJIOBHOM IIpOIIecce.

KoaroueBble ciioBa: uctuHa, abCoNOTHAS, MaTepUalibHasl, OTHOCHTENIbHAsSI, 00BbEKTUBHAS, TPOILIeCCyallbHasl, KOHBEHIIH-

OHHas UCTUHA, KOMIIOHEHTbI UICTHHBI, YTOJIOBHOC IPOMU3BOACTBO.

HOCTaHOBKa npodaemsl. Pa3zButue orede-
CTBEHHOTO YTIOJIOBHOIO Ipoliecca, B 4acT-
HoctH npuHsatue HoBoro YIIK Ykpaunsl, o0ycnos-
JUBaeT HEOOXOIMMOCTh HCCIEAOBAaHHUS WU pPaccMo-
TpeHUs Hay4HBIX B3IVISI0B OTHOCHUTEIBHO MOHHMA-
HUS CYLITHOCTH UCTHHBI B YTOJIOBHOM ITPOU3BOJICTBE.
Benp B cBA3M ¢ MPUHATHIMU 3aKOHOATEIbHBIMU HO-
BEJUIaMH B HayKe yTrOJOBHOTO IMpOIEcca B MOCIEN-
HUE TOJbl PEANPUHUMAIOTCS OMBITKHA IEpECMOTpa
MOJIX0/I0B K UCTHHE KaK L[ YTOJIOBHOTO CYAOIPO-
M3BOJICTBA B IIEJIOM, M YTOJOBHO-IIPOLIECCYATbHOIO
JTOKa3bIBaHUs, B YACTHOCTH.

AKTYyaJIbHOCTHh CTaTbW. AHalNW3 HAaydHOW JIH-
Teparypsl IO YTOJOBHOMY IIpOI€cCy IOKa3bIBAET,
YTO MOWCKH MOHUMaHUS UCTUHBI TPOJOJIKAINCH J0-
CTaTOYHO JABHO U MPOJIOJIKAIOT BBI3BIBATH AMCKYC-
CHU CpEeIH MPOILECCYaIrCTOB U B Halle Bpems. DTO
0OBsICHSIETCA TEM, UYTO B YTOJOBHOM IPOHU3BOJCTBE
BBISICHEHHE CYIIHOCTH 3TOW KaTerOpHUH SBISETCS
HEOOXOAMMBIM JJIsl PELICHUS BOTIPOCa OTHOCHTEIb-
HO TIOHUMaHHUSA LIeJieH, copepikaHusi, CyObeKTOB KaK
YTOJIOBHO-TIPOLIECCYANIbHOM I€ATEBHOCTH B LIEJIOM,
TaK M yroJIOBHO-IIPOIIECCYabHOTO JT0Ka3bIBaHUs, B
yacTHOCTH. OCOOYI0 aKTyaJbHOCTh HEOOXOIUMOCTh
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PEIICHHSI TOTO BOTPOCA MOTYYHIIO B CBSI3H CO BCTY-
mwienreM B cuiny HoBoro YIIK Vkpaunsl. IMenHo
STUMH OOCTOSATEIbCTBAMHU OOBSCHICTCS HEOOXOIH-
MOCTh HalMCaHMs TaHHOHM CTaThH, €€ JIOTUKA U CO-
Jlep>KaHue.

@®opMyJHPOBKA IeJieil cTaTbM (IMOCTAHOBKA
3agaum). llenpro paboOThI ABISAETCS HCCIEIOBaHUC
3aKOHOJIaTEIFHOTO PETNIAMEHTUPOBAHMS U HAYYHOTO
MOHMMAaHM UCTHHBI KaK OJHOH U3 (DyHIaMEHTAallb-
HBIX KaTErOpHil YrOJIOBHOTO MPOIecca, a TAKKE BbI-
paxkeHusi COOCTBEHHOTO IMOHUMAHUS €€ CYIIHOCTH,
COJICPIKAHUS U TTOHSTHS.

WN3noxkenne ocHOBHOro Mmarepmana. B nmoco-
BETCKUI NEpUOA Pa3BUTHUS YTOJOBHOTO Ipoliecca
U3BECTHBIC YUYECHBIC OTMEYAIH, YTO COCTsI3aTeNbHAas
(hopma yroJoBHOTO mpoIiecca, KOTopas o CyTH ObLia
BBE/ICHA YCTaBOM YIOJIOBHOIO CYIOIIPOU3BOICTBA
1864 roma, BO MHOTOM HECOBMECTHUMA C TPEOOBAHMUS-
MU JTOCTIDKEHUSI OOBEKTHBHON (MaTepHallbHOM) HC-
THHBI, IOCKOJIbKY MOCIEHHSS SIBISIETCS] MPOSIBICHU-
€M IyOJMYHOTO Hadaja, 4To Ooliee XapaKTepHO IS
PO3BICKHOTO (MHKBU3UIIMOHHOTO) Tiporiecca. Tak, JI.
E. BnaguMupoB cuuTan, 4ro Cyz HMOJTHOH TOCTOBEP-
HOCTH 3HAHUH B JIeJIe YCTAHOBUTH HE MOXET, a CIIO-
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COOEH TOJBKO TIOCTUYD OoJiee-MeHee BBICOKOW CTere-
HU BepOSITHOCTU. DAKTUYECKON TOCTOBEPHOCTH HE
CYIIECTBYET OOBEKTHBHO, OHA JIUIIb OMpPEAETICHHOE
COCTOsIHME Hatero yoexaenus [ 1, c. 99]. Ananorud-
HYI0 MBICITb BbICKa3bIBasu Takxke B. A. CriyueBckuit
[2,c.397], H. H. Po3un [3], B. I. CnacoBuu [4, c. 15,
16] u U. 4. ®oiiaunkwii 5, c. 172].

B coBerckoe Bpems, UCXOAs U3 MMOHUMAHHS YH-
CTO MYOJIIMYHOTO XapakTepa YTOJIOBHOTO CYAOMPO-
W3BOJICTBA, CAMHCTBEHHO BEPHOM TWIpH3HABAIACH
Teopusi 0ObEKTHBHON WCTHHBI. Ee TeopeTudeckoii
0a3oli ObUIa THOCEOJOTHS TUANIEKTUYECKOTO MaTe-
puaign3Ma, KOoTopas IO3BOJWJIA CHEeJaTh BBIBOA O
TOM, 4YTO COBETCKHH CJIEOBATENb U CYI CIOCOOHEI
0 Ka)KJIOMY YTOJIOBHOMY Iy YCTAaHOBHTH 0OCTOSI-
TEICTBA COBEPIICHHOTO MPECTYIUICHUS B TOYHOM
COOTBETCTBHH C IEUCTBUTEIHHOCTHIO. CIIOPHI OTHO-
CUTENbHO TIOHMMAaHUs CYIIHOCTH UCTUHBI B TO Bpe-
MsI CBOJIMJIUCH K aHAJIN3y BBICKA3BIBAEMBIX MHEHUI
OTHOCHUTEIBHO €€ XapakTepa (Kak MpaBWiIo, MyTeM
yKa3aHUs TOTO WJIM WHOTO MPUJIAraTelbHOrO Mepe
CJIOBOM HICTHHA):

a) To, KaKk a0COJIIOTHOW (KaK CyMMBI OTJEIbHBIX
WUCTHH, KaXJas U3 KOTOPHIX SIBISETCS OTHOCUTEIh-
Hoi1). Takue B3MIsLABI BbICKa3bIBaIuCh B 30-50-X ro-
nax mporutoro croinerus C. A. Tomyuckum, U. ]I.
ITepnoseiM, P. JI. PaxynoBsiM, M. C. CTporoBudem.
CTOpoHHUKU a0COJIFOTHON MCTUHBI CYUTAIM, UYTO B
YTOJIOBHOM TIpOIlecCe, B Ka)/JOM YTOJIOBHOM Jelie
MOXET OBITh YCTaHOBIICHAa aOCONIOTHAs WCTHUHA, U
HHUKAKUX TPETMSATCTBUIM JUISI 3TOTO HE CYIICCTBYET.
Ecnu nctuHa He HailfieHa, €cliv MPECTYIJIEHUE HE
PACKPBITO U MPECTYIMHUK HE pa300JiayueH ..., 3HAYMHT,
CIIEJICTBUE U CY/l HE CIIPaBUJIMCh CO CBOEH 3ajaueii,
JOTTYCTHIIN Cepbe3HOe HapyIIeHHe 3aKOHHOCTH [6, C.
329]. Ha mamm B3mIsi/l, MOHUMaHUE CYIITHOCTH HCTH-
HBI, YCTAaHABIMBAEMOHN B YTOJIOBHOM IIPOU3BOJICTRBE,
KakK a0CcoJIoTHOH, ObLI0 omubouyHbIM. M3 dumoco-
(uu U3BECTHO, YTO CTPEMIICHUE K a0COJIOTY UMEET
OeckoHeUHBIN XapakTep. B yronosnom xe mnpormecce
BBEACHUS KaTErOpuH abCOITIOTHONH MCTHHBI IIpUMeE-
HHMO K IIPOIIECCY JOKa3bIBaHHUS 00CTOSITEILCTB CO-
BEPIIICHHOTO TPECTYIUICHUS SIBISETCS COMHHUTEIh-
HBIM. ECT KOHKPETHBIN MpaBONPUMEHUTENL OyaeT
CUMTaTh COOpaHHBIA JOKA3aTeIbCTBEHHBIN MaTe-
pHal M CBOE BHJICHHE KOHKPETHBIX OOCTOSITEIHCTB
Jiea Kak abCOJIIOTHO BEPHOE U HE YUNTHIBATh MO3H-
nuu CyOBEKTOB JTOKA3bIBAHUS WU WHBIX MTPABOIIPH-
MEHHUTEJCH, TO 3TO MOXET MPUBECTH K CEPhE3HBIM
«TmepekocaMm» TpPH OCYIIECTBIEHWH YTOJOBHOTO
MIPOM3BOJICTBA, W, KaK CJICACTBUE, K IPUHATUIO He-
3aKOHHOTO PEIICHHUSI;

0) TO, KaKk MaTepuaTbHOU, MOA KOTOPOU ITOHH-
MaJjioCh TpeOOBaHME MPABHIBHOTO, CIIPABEIIHBOTO
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paspenieHusl YrojioBHOTO Jejia, INPHHITHE CYI0M
pemicHrs, OCHOBAHHOTO HAa IO3HAHUU @aKTOB, KO-
TOpBIE UMEIM MECTO B JeHcTBUTENBHOCTH [8, 9].
MaTepI/Iam,Ha;[ HNCTHHA paClCHUBAJIACh KaK BbICIIAsA
CTeneHb CyOBeKTUBHON yBEPEHHOCTH B CIIpaBEMIIN-
BOCTH HpHHATOrO perieHus. OQHaKo onpesesieHue
NCTUHBI KaK HCTHUHBI MaTepPIa.HBHOﬁ BBI3BAJIO PE3-
KYIO KPUTUKY OTACIBHBIX HOPUCTOB, HJIA KOTOPBIX
Ba)XXHO OBLIO YCTaHOBUTH, KaKOBa IIpUpoada Mare-
pHaHBHOfI HUCTUHBI B ONPEACICHUU CTCIICHU II10-
3HaHUS (PAKTOB W KAKOBO €€ COOTHOIICHHE C 00b-
extuBHON uctuHOH [10, c. 53]. M. C. CtporoBuu B
CBOMX paHHUX paboTax, MOCBAMICHHBIX ITON TEMe,
HE CTICIIWJI OTOXKIECTBISATh MaTEePHAIBHYIO H 00b-
EKTHBHYIO UCTHHBI: «OJTHO JIEJI0 — TOHSATHE UCTHHEI,
Ipyroe NIejo — MOHITHE JOCTOBEPHOCTH, KOTOPYIO
MBI B HEH MMeeM, a OHa OTHOCHTENbHA, U MBI €e
oOHapy>XMBaeM, KOTJa HAIlld MBICITH COTIIACyIOTCS
¢ dakTaMu (HU3NIECKOTO WJIM MOPAIBHOTO TOPS-
Ka, KOTOpPBIE MBI JKeJaeM MO3HaThy [8, ¢. 96]. XoTa
[I03KE OH K€ OTMEeYal: «MaTepUaJIbHOW UCTUHOU B
YTOJIOBHOM TIPOIIECCE HA3BIBAETCA MTOTHOE U TOYHOE
COOTBETCTBHE OOBEKTUBHOM IEHCTBUTETLHOCTH BBI-
BOJIOB CIIEZICTBUS U cyJa 00 00CTOATENHCTBAX Jela,
KOTOPOE pacclieqyeTcst U pelraercsi, 0 BAHOBHOCTH
WM HEBMHOBHOCTH TIPWBIEYCHHBIX K YTOJIOBHOU
OTBETCTBEHHOCTH JIHII. ... MarepuanpHas NCTHHA —
3TO0 00BbeKTHBHAS UCTHHA» [6, c. 167]. [To Hamemy
MHEHHUIO, B BBEJICHUW TIOHATHS MaTepHalbHON HC-
THHBI, KOTOPOE CYUTAIOCHh HACHTUYHBIM ITOHSTHIO
00BEKTUBHOM, HUKAaKOH HEOOXOIUMOCTH HE OBLIO;

B) TO, KaK OTHOCHUTEIbHON. JlaHHAS TTO3UIIHS TIpe-
obmamana B 70-90-x romax XX Beka. Tak, aBTOpBI
«Teopun moxa3aTenbCTB B COBETCKOM YTOJOBHOM
MpoIriecce» OTMEYalld, YTO JOCTUTHYTasl B YTOJOB-
HOM TIpollecce UCTHHA HE MOXKET XapaKTepH30BaTh-
Csl KaK MCTHHA a0COJNIOTHAS B CHJIy €€ HEeIMOIHOTHI,
orpaHnndeHHOCTH [11, ¢. 56].

C nagana 90-X roIoB u J0 HACTOSIIECTO BPEeMEHU
B HAyYHOU JINTEpaType BHICKA3BIBATIUCH Pa3IUIHBIC
B3DJISIBI HA TIPOOJIEMaTHKy WCTHHBI B YTOJIOBHOM
npouiecce. Kak B momJiepxky ulel cBoux TMpes-
IIECTBEHHUKOB, B YaCTHOCTH COXPAHEHHS TEOPUHU
00BEKTUBHON MCTHUHBI KaK MOHOTOJIBHOTO METOMIO-
JIOTUYECKOTO Hadajia B yTrOJOBHO-IIPOIIECCYaTHLHOM
JOKa3bIBaHUU, TaK U 00 BO3MOXKHOM OTKa3e OT 3TOU
KaTeropuy B HayKe YTOJOBHOTO Ipoliecca BOOOIIE.
CTOpOHHUKH OTKa3a OT KaTeTOPHH «UCTHHA» OTMe-
YaloT, YTO 3Ta Wesl CBOWCTBEHHA TIOCTMOAEPHU3ZMY
B (hrtocoduu, KOTOPHIi MPOBO3TIIACHIT TE3HUC HEBO3-
MOJKHOCTH CYIIECTBOBAHHS HCTHHBI KaK TaKOBOU
[12, c. 21]. Tlo muenuto H. ITomonbHOTO, OTKAa3 OT
WCTUHBI KaK YHUBEPCAIBHON IIEHHOCTH 00YyCIIOBIICH
Y TE€M, YTO CTPEMIICHHE K UCTHHE B PAMKaX YTOJIOB-
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HOTO TIpoliecca He Bceraa o0ecreurnBao HacTosllee
€€ JOCTHXKEHUE U YacTO BO3BPAILAIOCH 3JI0M, Kak
JUTSL OTJCNIBHBIX JIIOACH, TaK M JUIsl 00IecTBa B Iie-
JI0M. MOXHO J1a’ke TOBOPUTh O TOM, YTO CaMoO Tpe-
0OoBaHUE MOMCKA UCTUHBI MOATAJIKUBAIO OTACIbHBIX
clief0BarTelIel, IPOKYPOPOB U CyIeH K aMOpalbHbIM
JEUCTBUSAM — NPUHYKICHUIO HEBUHOBHBIX JIIOJAEH
K CaMOOTOBOpPY, UCIOIb30BAHUIO METONOB (hu3nye-
CKOT0 M TIcuxu4ueckoro Hacumus [13, c. 49].

Hcropudeckuil 3KCKypC B HMCTOPUIO Pa3BUTHUSA
B3IJISIJIOB OTHOCHTENBHO (DYHKIIMOHANBHON U CyII-
HOCTHOM XapaKTEPUCTHUKU KaTeTOPUU «HUCTUHBD)
B HAayKe YIOJOBHOIO IIPOLIECCA AAET BO3MOXXHOCTh
BBIJICNINTH OCHOBHBIE TEOPUH, KOMIUJIEKCHBIA aHATH3
KOTOPBIX, [0 HAIIEMy MHEHUIO, TO3BOJIUT cpopmy-
JUPOBaTh COOCTBEHHOE BHJIEHHWE HCTHHBI B COBpe-
MEHHOM YTOJIOBHOM IIpoliecce€ YKpPauHbI.

Teopusa obwvexmugHou ucmumnsl. JlaHHas TeopUs,
KaK MBI YK€ BBIILIE OTMEYaJu, JOBOJILHO JOJI0€ Bpe-
M3 CUMTANach €AMHCTBEHHO BEPHOM, U ceiyac Mpo-
JIOJIKAET 3aHUMATh OCIIOJACTBYIOILIEE MOJIOKEHUE B
OTEYECTBEHHOI Hayke yrojoBHOTro mpoiecca. CBo-
UM TIOSIBJIEHHEM U YCTOWYMBBIM CYIIECTBOBAaHUEM
OHa JIOJDKHA OBITH OJlaroJjapHa KJIACCHYECKOW KOH-
LEMIUKA UCTUHBI [moapoOHee cm.: 14 ¢. 185-192],
a TaK)X€ MAapKCHCTCKO-JICHHHCKOW T'HOCEOJIOTMH U
TEOPUU NIO3HAHMS THAIEKTUYECKOTO MaTepHAIU3MA.
[To MHEHHIO CTOPOHHHUKOB ATOH TEOPHH, MO 00b-
€KTUBHON MCTUHOW MOHUMAETCS TAKOE COAEPKAHHUE
3HaHWM, KOTOpOE BEPHO OTpakaeT OOBEKTUBHYIO
JNEHCTBUTEIHHOCTh M HE 3aBHCHUT OT CyOBEKTa IO-
3HaHMS. YCTaHOBHUTH OOBEKTHBHYIO UCTHHY B YTO-
JIOBHOM TIpOIlECCE€ O3Ha4yaeT MO3HaTh Bce 00CTOS-
TEIBCTBA, KOTOPHIE JOJKHBI OBITH YCTaHOBJIEHBI B
YIOJIOBHOM JieJIe, B COOTBETCTBUM C TEM, KaK OHU
MMEJH MECTO B JIEHCTBUTEIHLHOCTH.

KpurepusiMu UCTUHHOCTH OJYYEHHBIX 3HAHUM,
COTIAaCHO MapKCUCTCKO-ICHUHCKOM puitocoduu, siB-
JSIETCs MPaKTHKA B BHJIE IByX OCHOBHBIX (OpM: a)
HEIMOCPEACTBEHHON — B BUJE IIPOLIECCYAIBHBIX JEH-
CTBUM, HANpaBJICHHBIX Ha COOMpaHHE, IPOBEPKY U
OLIEHKY JI0Ka3aTeJbCTB, C IOMOILIBK KOTOPBIX yCTa-
HaBJIMBAETCS MCTHUHHOCTH BBIBOJAOB OTHOCHTEIHHO
00CTOATENBCTB YTOJOBHOTO MPOUW3BOACTBA 0) OIO-
CpenoBaHHON — B BUAEC 000OIIEHHON MPEABIIYIICH
MPaKTUKH, BBIPAKEHHOW B TMOJIOKEHUSAX HAyK YTO-
JIOBHOTO TMpolecca, KPUMHUHAIUCTUKHA, B Tpodec-
CHUOHAJILHOM M 00II[eM KU3HEHHOM OIIBITE.

OpHako, Ha HaIll B3IV, TaHHAS TEOPHS Ha CETO/I-
HSIIHAN JIeHb HE COBCEM COOTBETCTBYET HU ITOJIOXKE-
HUSIM JIEHCTBYIOLIETO YTOJIOBHO-TIPOLIECCYAIBHOTO 3a-
KOHOJaTeNbCTBA, HU TeM 0ojiee TeM TNPEIIOKEHHSIM,
KOTOpBIE BBICKAa3bIBAIOTCS B HAYKE YTOJIOBHOTO IIPO-
1[ecca OTHOCUTEIHHO BBEJICHHS HOBBIX HHCTUTYTOB.
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DT10 HE 3HaA4YUT, 4YTO MBI OTBEPracm JOCTHIKCHUA
TeOpUH 0OBEKTUBHON MCTHUHBI, TTOJIOKEHUS KOTOPOH
B TEUEHHUE JCCATUICTHH J0CTATOYHO MOAPOOHO HC-
CIIeI0BaHbl YYEHBIMU U IIPOBEPEHBI BpeMEHEM. MBI
JIIIIb CYMTAEM, YTO B PE3YJIBTATE IBOIIOIIMOHUPOBA-
HUS YTOJIOBHOI'O CYAOIIPOU3BOJICTBA JaHHASA TEOPHS
MOTepsIa MOHOTIOIFHOE METOAOJIOTHIECKOE HAaualo
B yTOJIOBHO-TIPOIICCCYaIbHOM OKA3bIBAHWUH, II0-
CKOJIbKY, Ha Halll B3IJIsIA, COCTsA3aTelibHas ¢opma
YTOJIOBHOTO CYAOIPOU3BOJICTBA BO MHOTOM HECO-
BMECTHUMAa C TPeOOBAHHMAMU TOCTIKEHUS OOBEKTHB-
HOW MCTHUHBI.

Ilpoyeccyanvnas meopus ucmuHvl npeonoidea-
em, 4TO UCTHUHOW SBIIAIOTCS TOJy4YEHHBIE 3HAHUSA,
KOTOPBIC OTBEYAIOT HE OOBEKTHBHOMN IEHCTBUTEIIh-
HOCTH, a OIpEAENIEHHBIM IpaBUiIaM, MOJOKEHUIM,
MCTUHHOCTH KOTOPBIX HE BBI3bIBAET COMHEHUH, Tpe-
3foMupyeTcs. TakuMu TmpaBUIIaMH SIBISIIOTCS TIPEN-
MACAaHNA COOTBETCTBYIOIIMX HOPMATHBHBIX aKTOB
(B yroJoBHO-IIPOILIECCYATHHOW MEATEIHHOCTH 3TO
B IIEPBYIO OUYEpe/lb YTOJIOBHBIN MpOlleCCyaIbHbIA U
YTOJIOBHBIH 3aKOH).

B coserckmii mepumon QopmanmpHas HCTHHA
(MMEHHO TaK e€¢ Ha3BIBAIHM B TO BPEMS) IMPOTUBOIIO-
CTaBIsIaCh OOBEKTHBHON M MOJIBEpPTraiach KPUTHKE
KaK TeOpHs, KOTopas MPHUCYyIIa KauTaTUCTHIECKO-
My ctporo. HecMoTpst Ha 310, ompeneneHubie Gop-
MaJbHBIE MOMEHTHI, KOTOPBIE OJDKHBI OBITH CO-
OJIFOZIEHBI B YTOJIOBHOM IIPOWM3BOACTBE (Hampumep,
coOroneHre MopsiaKka pacCMOTPEHHS Jena B Cyne,
MTOTa4YM KacCaIlMOHHOMN JKaJIO0BI U T. 11.), ¥, B 4aCTHO-
CTH, TIPU OCYIIECTBICHUH JOKa3bIBAHM (HAIPUMeED,
MIPH PEIICHUH BOTIPOCA TOIyCTUMOCTH TTOTYyIEHHBIX
JTIOKa3aTeIbCTB, I7I€ TEPBOCTENEHHOE 3HAYCHHE TTPH-
o0peTaroT Kak pas BOIPOCH (POpMEI, a HE YCTAaHOB-
JIEHUE COOTBETCTBUS WX CONEPIKAHUS JNeHCTBUTEb-
HOCTH), BCeTaa OBIIN, €CTh M JTODKHBI OCTaBaThCA.

B mocnenHee BpeMsi OTHOIIIEHHE K MPOIIeCCyallb-
HOH UCTHHE CYIIECTBEHHO U3MEHIWIOCh. IMeeT MecTo
MMOHWMaHHUE BaXKHOCTH COOITIOICHHS TPOLIeCCyaTbHON
($hOpMBI (TOCTMKEHHSI TIPOIECCYaTbHOW WCTHUHBI) B
XOJIe YTOJIOBHOTO TPOM3BOZCTBA M BEIHECEHHS COOT-
BETCTBYIOILIETO pelieHus. JearenpbHOCTh 10 MpHMe-
HEHUIO 3aKOHA (YTOJIOBHOTO U YTOJIIOBHOTO ITPOIIECCY-
aJILHOTO) 10 CYTH SIBIISIETCS Chepoid TeHCTBHS TCOPHH
nporeccyanbHol ncTHHbI. [IpaBoBas kBanmupukanus
COBEPIIIEHHOTO JCSTHHUS COTIIACHO 3TOW TEOPUH OTIK-
Ha BKJIFOYATHCS B COJIEpKaHME UCTHHBI, KOTOpas J0-
CTUTaeTCsl B YTOJIOBHOM Ipom3BoxacTBe. Ecnmu Takas
KBaNTU(UKAIUS SBISACTCS HEMPAaBUIHHON, TO UCTHHA
HE SIBIIIETCS YCTaHOBIEHHOH.

Koneenyuonnas meopus ucmunvl. CTOPOHHUKH
3ToM Teopuu [15] cuMmTalOT UCTUHON TMOJIOKEHHUE,
KOTOPO€ MPHU3HAETCS TAKUM TI0 COTIIACOBaHMUIO (KOH-
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BEHIIMM) CTOPOH M HAIIUIO CBOE 3aKperjieHHe B KO-
HEYHOM HMTOTOBOM pEIIEHHH, KOTOPBIM 3aKaH4YMBa-
€TCs yToJI0BHOE MPOou3BOoACTBO. Cy)KJIeHHE COTIIaCHO
3TOU TEOPUH SIBISIETCS UCTUHHBIM (HE HCTUHHBIM ) HE
[I0TOMY, YTO OHO COOTBETCTBYET (HE COOTBETCTBYET)
JNEHCTBUTEIBHOCTH, & JIUIIb TIOTOMY, YTO CYOBEKTHI
JIOTOBOPMIIMCH CYUTATh €r0 UCTUHHBIM.

[Ipumepamu peanusanuu T€OPUM KOHBEHIIMOH-
HOW UCTHHBI B YTOJIOBHOM IIpolecC€ YKpauWHBI Ha
CETO/IHSIIHUN JCHb SABIAETCS 3aKJIIOUEHHE COIlia-
LIEHUI 0 MPUMHUPEHUH MEXIY MOTEPIIEBIIUM U TIO-
J03pEBaeMBbIM I OOBUHSIEMBIM U MEXKIY MPOKYPO-
POM H IOA03pEBAEMBIM HJIH OOBHUHSAEMBIM O IPU3HA-
Hun BUHOBHOCTH (T1aBa 35 YIIK Ykpaunsr), ocBO-
OOXKJIeHHE OT YTOJOBHOH OTBETCTBEHHOCTH B CBSI3H
C MPUMHUPEHHEM I0JJ03PEBAEMOT0, OOBHUHIEMOTO C
noteprieBmuM (§ 2 rassl 24 YIIK Vkpaunsl, ct. 46
YK VYkpaunsl), 3akpbITHE yTOJOBHOTO MPOU3BOJ-
CTBa WJIM BBIHECEHHE ONPAaBAATENIbHOTO MPHUTOBOpa
U TakuM o0pa3oM NpHU3HAHWE JIMIa HEBUHOBHEIM,
KOT/Ia HE YCTAaHOBJEHBI JIOCTAaTOYHBIE JOKa3aTellb-
CTBa JJIs JOKa3bIBaHUS BUHOBHOCTH JIMIA B CYIE U
HCYepIiaHbl BO3MOKHOCTH UX monydeHus (m. 3 4. 1
cT. 284 YIIK Ykpaunsl). HecMoTps Ha HeqoCTHIKE-
HUE 00BEKTHBHON MCTHHBI, TIPABOBBIC MOCIEICTBHS
TaKMX PEUIEHWI HE BBI3BIBAIOT COMHEHUN. B ux
OCHOBE JIS)KUT JOOPOBOJIBHO 3aKIIOYEHHOE MEXIY
CTOpOHAMHM OOBWHEHHS W 3allUTHl COINAIIEHHE,
KOTOPOE SIBISIETCS] MIPUEMIIEMBIM ISl HUX 000X U
KOTOPBIM peIIaeTcsl yroJoBHO-IIPAaBOBOi criop. Mto-
TOM SIBJISIETCS] BBIHECEHUE MPABOCYIHOTO PEIICHUS B
YCIIOBUAX SKOHOMHH CTOPOHAMHU CPEACTB, BPEMEHH,
JIEHE)KHBIX CPEZCTB.

BrlineykasaHHbsle TEOPHUH WCTUHBI B YTOJIOBHOM
rpoliiecce JeHCTBUTEIFHO MMEIOT IPAaBO Ha CyIIle-
CTBOBaHHE, O/IHAKO, CIIEAYET 3aMETUTh, UTO HU OJJHA
M3 HUX CaMOCTOATENFHO HE MOXXET OXBaTUTh BCIO
YTOJIOBHO-TIPOIIECCYATbHYIO A TENbHOCTh. Bee oHM
(1 ycraHoBneHHE PAKTHISCKUX 0OCTOATEIBCTB YIO-
JIOBHOTO MPOM3BOJICTBA, U COOTBETCTBHE HOPMATHB-
HBIM TIPEATNHCaHUsAM, U JOTOBOPHBIE Hadasia) B TOH
WJIM MHOM CTENEHU 3aJeCTBOBAHHBI B YTOJOBHOM
npousBoacTBe. lloaTomy, cunTaeM, NpPaBHIBHBIM
OyneT paccMaTpuBaTh MOJOKEHUE MPEICTaBIEHHBIX
BBIIIE TEOPUH HMCTHUHBI B YTOJIOBHOM IPOILIECCE CO-
CTaBJISIONIUMH KOMIIOHEHTAMH E€AWHOTO MOHSITHUS
«HCTHHA». B TakoMm ciydae MCTHHA 3a CYET KOMIIO-
HEHTOB, BXOJSIIUX B €€ colepkaHue, Oymer coue-
TaTh B cede CBOWCTBA peatbHOCTH (CITOCOOHOCTH B
X0Jle TIO3HAaHUs (PAKTUYECKUX OOCTOATENHCTB OTO-
OpakaTb OOBEKTHI IMO3HAHHWA B TOYHOM COOTBET-
CTBUHU C NIEHCTBUTEIHHOCTHIO), TPOIECCYATbHOCTH
(crtocoOHOCTE CYyOBEKTa MO3HAHUS TTOTHOIIEHHO OT-
pa3uTh pe3yNbTaThl MO3HAHNA B IPEIyCMOTPEHHON

20

3aKOHOM TIpoIecCyallbHON (opMe W YCTaHOBUTH
UX COOTBETCTBUE HOPMATHBHBIM NPEANHCAHUSIM) H
KOHBEHLIMOHHOCTH MO3HaHUsI (CTIOCOOHOCTH pemaTh
YTOJIOBHO-TIPABOBOH CIIOP MYTEM 3aKIIOUEHHS COOT-
BETCTBYIOLIETO COTJIAIICHUS).

OObemBbl CcOYETaHUS YKa3aHHBIX KOMIIOHEHTOB
HCTUHBI MOTYT OBITh Pa3jINMYHBIMU B 3aBHCHMOCTH
OT TUIa YTOJIOBHOTO Ipouecca, GopMbl U 3Tama
YTOJIOBHO-TIpOLIECCYallbHOW  AesTenbHOoCTH.  OHH
MOTYT HaXxOAWTH CBOE NMPOSBICHHE B TOW WJIN MHOM
CTENEHHU, KaK B OTAEJIBbHBIX NPOLECCYyalbHBIX NeHi-
CTBUSIX, TaK M IPUCYTCTBOBATh Ha NPOTSKEHUU BCe-
T'O X07Ia YTOJIOBHOTO IMPOHU3BOICTBA.

Panee uccienoBareny CynHOCTH UCTHHBI TPHXO-
JUIIN K MBICJIH, YTO HCTUHA MO3HAETCA, YCTaHaBIH-
BAETCsl B MpOLIECCE YroJIOBHOro mpousBoacTna [11,
c. 116, 117; 16, c. 60-69; 17, c. 8-43; 18, c. 149].
OnHako, MCXOnsd M3 HAIIero IOHUMAaHMs CoAepxka-
HUSl UCTHHBI B YTOJIOBHOM IIPOIECCe KaK COUCTaHMsI
KOMITOHEHTOB Pa3jMYHBIX TEOpUH (OTIENbHBIE U3
KOTOPBIX HE MPOCTO MO3HAIOTCS, & TOCTHTAIOTCH), a
TaK)Xe BO3JIOKCHHOH Ha rocyJapcTBO OOS3aHHOCTH
JlaTh MPaBOBYIO OLIEHKY COOBITHIO, KOTOPOE HUMEIO
MECTO, ¥ PELIMTh YTOJIOBHO-IIPABOBOI CIOp OTHO-
CUTENBFHO 3TOTO COOBITHS, CUUTAEM, YTO CIEAYeT
TOBOPUTH HE O MO3HAHUU UCTHHEI, a 0 ee (HOpMUPO-
BaHUU. J|eCTBUTENBHO, B X0[I€ YTOJIOBHOTO MPOH3-
BOJICTBA UCTHHA SBJISICTCS PE3yAbTaTOM NPOBEACHUS
HE KaKOH-TO MCCIIeN0BaTeIbLCKON pabOTHI (TaKUM 00-
pa3oM TO3HAETCsl HayYHasi UCTHHA), a ISATEIbHOCTH
Cylla ¥ YYaCTHHKOB YTOJIOBHOTO CYIOTIPOU3BOJICTBA,
KOTOpBIE HAXOAATCS Ha pa3IMYHBIX IPOLECCYaTbHBIX
CTOpPOHaX C MPOTHUBONOJIOKHBIMHA (DYHKIIHSIMHA U MH-
TepecaMH, B MOPSAIKE, YSTKO PErIaMEHTHPOBAHHOM
3aKOHOM, U C HCIIOJIb30BAHUEM IIPENYCMOTPEHHBIX
W HE 3alpelieHHBIX 3aKOHOM IPABOBBIX CPEJCTB.
[pouecc GpopMupoBaHHS UCTHHBI OCYIIECTBISETCS
Ha KaXIOM d3Tare yrojoBHOTO Mpolecca, HauyuHast
¢ nocyaeOHOro MpoU3BOACTBA M 3aKaHUYHUBasl Cyneo-
HBIM pa30oHupaTeIbCTBOM.

BbiBoabl, cae/laHHbIE 110 Pe3yJbTATaM HcCJle-
noBaHusi. Ha OCHOBaHHMM H3IIOKEHHOTO, CUHTAEM,
YTO MOXKHO JaTh CIEAyIollee OmpesesieHUue MOHSs-
THSI UCTUHBI B YTOJIOBHOM CyAONpou3BoACTBe. Mc-
muHla — 3TO NPaBOBas KaTEropus, KOTopasi coueTaet
B ceOe CBOICTBa peajbHOCTH, IPOLECCYalIbHOCTH
U KOHBEHLMOHHOCTH IPOLIECCYaJbHOTO ITO3HAHUS
u GopMupyercs B X0lie yroJOBHOTO TPOHU3BOJCTBA
B pe3yJbTare OCYLIECTBICHUS JOKa3aTeIbCTBCHHOM
JEeSTENbHOCTH CTOPOH, YYacTBYIOIIUX B CIOpe, H
apOUTpaJbHON NEesATENIbHOCTH Cy[a, KOTopas Haxo-
IUT CBOE INPOSBICHHE B ONPEAEICHHOM HTOTOBOM
pelIeHuu cya.
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PAUCK KAK OCHOBAHUE T'PAXKIAHCKO-ITPABOBOI
OTBETCTBEHHOCTH

M. BEJIMKAHOBA,
KaHAWJAT IOPUANIECKUX HAyK, TOLEHT, JOLECHT Kadeapsl NpaBOBEACHUS
KueBckoro HaroHanbHOTO TOProOBO-9KOHOMUYECKOTO YHUBEPCUTETA

SUMMARY

The article is devoted to research of risk as bases of civil liability. The general conditions of bringing the persons to
civil liability are presented in this paper, and also the bases of responsibility are selected for activity, related to the risk
are selected. In the article the grounds of liberation of persons from civil liability and laid down condition are considered
as grounds of release the justified risk from property responsibility. On the basis of material, which is given in the article,
conclusions and suggestions are formulated in an aspect providing of the legal adjusting of bringing the persons to civil
liability.

Key words: risk, property responsibility, civil liability, bases of civil liability, justified risk.

*hN

CraTbsl TOCBAIIECHA HCCIIENIOBAaHUIO PHCKa KaK OCHOBAHWS I'PakKAAaHCKO-IIPaBOBOM OTBETCTBEHHOCTH. B pabote mpu-
BCICHBI O6HII/Ie YCIIOBUA MPHUBJICYCHU JIUI K Fpa)KIIaHCKO-HpaBOBOI‘/'I OTBCTCTBCHHOCTH, a4 TAKXKC BBIACJICHBI OCHOBAHHUA
OTBETCTBEHHOCTH 3a [IEATEIbHOCTD, CBI3aHHYIO C PHCKOM, PACCMOTPEHBI OCHOBAHUS OCBOOOXKICHHS JIUI[ OT IPaXKIAHCKO-
MPaBOBO# OTBETCTBEHHOCTH M CHOPMYITUPOBAHBI YCIOBHS OMPABIAHHOIO PUCKA KaK OCHOBAHHUS OCBOOOKICHUS OT HMYIIIe-
CTBEHHOH OTBETCTBEHHOCTH. Ha 0OCHOBe MaTtepualia, H3JI0KEHHOTO B CTaThbe, CHOPMYIIUPOBAHEI BBIBOIBI H IIPEITIOKCHUS B
acrekTe 00ecreveHMs MPABOBOTO PETYIMPOBAHUS IIPUBIICYCHHS JIUL K IPaykKIaHCKO-NIPABOBOM OTBETCTBEHHOCTH.

KoaroueBble ciioBa: puCK, MMYIIECTBEHHAs OTBETCTBEHHOCTh, I'PaXKJaHCKO-TIPABOBasl OTBETCTBEHHOCTH, OCHOBAHUS
Fpa)l([[aHCKO-HpaBOBOﬁ OTBCTCTBCHHOCTH, OHpaB}IaHHBIﬁ PHUCK.

ocTtaHOBKa npoOiaembl. CoBpeMeHHas MeHee BBLIAIONMUXCS Y4eHbIX. OueHb YacTo B CBOMX

JKU3Hb BICJIIOM, U PbIHOYHAA CpE€aa B HaCTHO-
CTH, XapaKTePU3yeTCsl BRICOKOH CTEIICHBIO HEeOmpe/e-
JICHHOCTH U PUCKA. Pe3y.HI)TaTI/IBHOCTI) ACATCIBHOCTHU
Y4aCTHUKOB TI'pa’XaIaHCKUX HpaBOOTHOIHeHI/Iﬁ Hamps-
MYIO 3aBHCHUT OT MX CIOCOOHOCTH OBICTPO MPHUCIIO-
cabnMBaThCs K N3MEHEHUSIM BHEIIHEH 1 BHYTpPEHHEH
CpeZsl 1 BOBMOYKHOCTH CBOEBPEMEHHO U 3(p(PpeKTHBHO
KOPPEKTUPOBATHh KaK HaAYaJIbHBIC LEJIN U 3alaHNA, TaK
M CIIOCOOBI MX JTIOCTIKCHHMS. JIMCTIO3UTHBHBIHN ITOIXO]T
K peryJupOBaHUIO OTHOUIEHUW, CKJIAIBIBAIOIIUXCS B
TPKIAHCKOM OOITECTBE, MPEAyCMaTPUBACT CBOOO-
Iy BBIOOpa OMpENENeHHBIX BapHUaHTOB ITOBEACHUS
y4aCTHHKaMHU TaKUX OTHOIIEHUW. B cBOIO ouepensb,
cB0OOOMA NIEATEITHFHOCTH BO3JIaracT Ha CyOBEKTOB OT-
BETCTBEHHOCTH 3a TIOCIIEICTBHUS Takoro BeIoopa. [lpn
3TOM BHI, OopMa, THI TAKOW OTBETCTBEHHOCTH MOTYT
OBITH a0COJIIOTHO Pa3HOOOpPa3HBIMH, HO OCOOCHHOE
BHAMaHHUE BBI3BIBAET UMYIIECTBEHHAS (TPayKAAHCKO-
MIpaBOBasi OTBETCTBEHHOCTH ).

AKTyaJIbHOCTh TeMbl. VcciemoBanue mpoOiieM
TPaXXTaHCKO-IIPAaBOBOW OTBETCTBEHHOCTH OCYIIECT-
BIISUIOCH MHOTHMH OTE€YECTBEHHBIMH U 3apyOe)KHBI-
MU ydeHbIMH. Hambornee W3BECTHBIMH CpeIy HHX
SABISIOTCS Tpyabl M. M. ArapkoBa, M. U. bparun-
ckoro, B. Bapkamio, B. B. Bacekuna, [[. Epmm,
0. C. Hodde, U. C. Kamzadaposoii, Il. JIyOsr,
P. A. Maiinanvka, H. 1. OBunnnukosa, B. A. Oiiren-
3uxrta, B. JI. I[Ipumaka, JI. M. PoroBuu u npyrux He
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TpyZax aBTOpPHI MOJHUMAIN U BOIPOC OTBETCTBEH-
HOCTH 3a PHUCK, Tpeaiaras MpuUMEHATh pa3Hble KpH-
TE€pHUH, OCHOBAHUS, IPUHLHUIIEI TPU MPUBJICUEHUHN K
rpakIaHCKO-TIPaBOBOM OTBETCTBEHHOCTH. [loHsTHE
PHUCKa B ONPEAEIICHHON CTENEHU HCIOJIb30BAIOCH U
B J/IlpeBHeM Pume, korna puMcKye IOPUCTBI CTAIKUBA-
JIMCBH C MPOOJIEMOIi BBITIOIHEHHSI U OTBETCTBEHHOCTH
3a HEBBIIIOJIHEHUE WJIM HEHAJUJIEKAILEE BBIIIOJHEHUE
o0s13arenbeTB. Tak Wi WHaue mpodiieMa OTBETCTBEH-
HOCTH 32 JESTEIBHOCTD, CBI3aHHYIO C PUCKOM, MOJI-
HUMaJach B pa3Hble BpEMEHA U Pa3HbIMH YUYEHBIMH.
[Toatomy, Ha cerofHs Ha3pesa MOTPEOHOCTh B 0000-
IIEHUH TTPHOOPETEHHOTO OIBITa U HapabOoTKe 00X
MIPUHIIMIIOB MPUBJIEUEHUS K TpakIaHCKO-TIPaBOBOU
OTBETCTBEHHOCTH 3a PUCK.

B cBs3u ¢ 3TUM 1L JAHHONH MyOaIMKAIUM —
XapaKTepUCTHKa OCOOEHHOCTEH TMPHUBICYEHUS K
IPaXIaHCKO-IIPABOBOM OTBETCTBEHHOCTH CYOBEKTOB
3a Bpel, HAHECEHHBIN NIeSITENIbHOCThIO, CBA3aHHOMN C
PHUCKOM.

HN3n0xeHue OCHOBHOIO Marepuaja HCCJeno-
BaHus. PaccMoTpuM 00mye ocHOBaHHS IpHUBIIEYE-
HUS K TPaKJIaHCKO-IIPaBOBOM OTBETCTBEHHOCTH. 110
MHeHuo M. U. bparunckoro u B. B. BurpsiHckoro,
€IMHCTBEHHBIM M OOIINM OCHOBaHHEM T'PaKJaHCKO-
MPaBOBOH OTBETCTBEHHOCTH SIBISIETCS HapyIICHHE
CyOBEKTHBHBIX TPaXTAHCKUX INpaB, KaK HMYyIIe-
CTBEHHBIX, TaK W JINYHBIX HEHMYIIECTBEHHBIX, TO-
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CKOJIBKY Tpa)KAaHCKO-TIPAaBOBOW SBJISIETCS OTBET-
CTBEHHOCTh OJJHOTO YYaCTHHKAa HMYLIECTBEHHOTO
obopora mepen IpyruM, OTBETCTBEHHOCTh HAPYIIH-
TeJsl Mepe] MOTEepPIEBIINM, O0IIeH 1eabl0 KOTOpon
ABJISIETCS BO300OHOBJICHWE HApyIIEHHOTO IpaBa Ha
OCHOBE TMpPHUHIMIA COOTBETCTBUS pa3Mepa OTBET-
CTBEHHOCTH HAaHECEHHOMY Bpey WiH yObITKam. Bme-
CTE C TeM, aBTOPBl OTMEYAIOT, YTO O OTHOIIEHHUIO
K OTIENbHBIM BHJIAM HAapYIICHHBIX CYObEKTHBHBIX
npaB GopMyIUpyIOTCs 00s13aTeNbHbIE 001Iue Tpedo-
BaHUsI, COONIOIGHNE KOTOPHIX HEOOXOIUMO ISl TIPH-
MEHEHHUS TPaKTaHCKO-TIPAaBOBOW OTBETCTBEHHOCTH.
3T TpeOOBaHUS SBISIOTCS YCIOBHAMU I'PaXKIaHCKO-
MIPaBOBOM OTBETCTBEHHOCTH, K KOTOPBIM OTHOCSTCS:
1) mpOTHBONPaBHOCTb HAPYLICHUS CYOBEKTHBHBIX
TpaXJaHCKHUX TpaB; 2) HaJuuue YOBITKOB (Bpena);
3) mpuyuHHAs CBI3b MEXIy HapylIeHHEM CyObek-
THUBHBIX TPAXKAAHCKUX MPaB U yOBITKAMH (BPEIOM);
4) BunHa Hapymwmrens [1, c. 705].

XapakTepuCTUKaMH IPOTHBOIIPABHOTO IIOBEE-
HUS KaK YCJIOBHUS IPaYKAAHCKO-TIPABOBOM OTBETCTBEH-
HoctH, o MHenuto M. C. Kanzadapooli, BeicTyIa-
10T: 1) nevicTBus (Oe30elCTBYS), KOTOPbIE HAPYIIAOT
MpaBa 1 00s13aHHOCTH, 3aKPEIUIEHHBIE U CAaHKIIHO-
HUPOBaHHBIE HOPMaMH IPAKIAHCKOTO MpaBa, a TaKkKe
T€, KOTOpPBIE XOTS M HE MPEAyCMOTPEHB! KOHKPETHON
HOpPMOH TIpaBa, HO MPOTHBOpeyar OOLINM TMPHUHIIU-
MaM TPaKJaHCKOTO 3aKOHOAATEIhCTBA; 2) ACHCTBHS,
KOTOpBIe HapyILIaloT MPaBOMNOpPSAOK; 3) AeicTBuA,
KOTOpBIE MMEIOT CO3HATEJIbHO BOJIEBOW XapakTep;
4) nmoBeneHue BeIpakaeTcs B (opMme NeHCcTBHUS WIH
0e3/1elcTBUS, KOTOPBIE ABISIOTCS COLIMAIbHBIMU JeH-
ctBusMA [2, c. 185-186]. B. A. OifreH3uxT cuyurtaer
MPOTUBOIIPABHOCTH €IMHCTBEHHBIM 3BEHOM, KOTOpOE
CBSI3BIBACT JEMCTBUA HApPYyIIUTENs C OTBETCTBEHHO-
ctio. Cornamasicek ¢ B. A. TapxoBbIM, aBTOp OTMe-
9aeT, YTO NMPU OTCYTCTBHU NPOTHBONPABHOCTH HE
MOKET UJTH Pedb 00 OTBETCTBEHHOCTHU CyOBeKTa [3,
c. 205-206].

Hanmuwme Bpena (yObITKOB) sIBIsieTcsl 00s3aTelb-
HBIM YCIIOBHEM JIOTOBOPHOH OTBETCTBEHHOCTH B
¢dopme Bo3MelIeHUsT YOBITKOB. [Ipy 3TOM CTOHT CcO-
rnacutees ¢ U. C. KanzadapoBoii B TOM, 4TO HEJIb3s
OTOXKAECTBIIATH MOHITHE «YOBITKI» U «Bpem». YOBIT-
KH cJelyeT MOHWMAaTh KakK JACHEXHOE BBIpaXKEHHE
Bpena [2, c. 21-22]. Iloxg BpenoM NOHUMAIOT YMEHb-
IICHNE WU MTOTEPIo (THOeIb) ONpeeTIeHHOTO JTMYHO-
TO WJIM MMYIIECTBEHHOTO Ojara. YMEHBIICHHE WIIN
MOTEps] UMYIIECTBA MMOTEPIEBIIETO BIEKYT 32 COOOH
BO3HMKHOBEHHE MMYIIECTBEHHOTO BpeIa U JIHYHOTO
Onara - HEMMYIIECTBEHHOTO BpE€Za, KOTOPBIM TaKxke
HA3bIBAIOT MOPAJIHHBIM BPEIOM.

CrnenyiommM yCIOBHEM TpakJaHCKO-TIPaBOBOI
OTBETCTBEHHOCTH SIBIIIETCS PUYUHHAS CBSI3b MEXIY
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IIPOTUBOIIPABHBIM MOBEACHUEM U BPCIOM. HpI/IT-II/IH-
HOH CBSI3bIO SABJISCTCS HEOOXOAMMas CBS3b SIBIICHHIA,
KOoraa OOAHO M3 HUX ABIISICTCA HpH‘IHHOﬁ HaCTyIlie-
Hus apyroro [4, c. 229]. [IpyanHHOCTS — OOBEKTHB-
Hasl KaTeropusi, a IOTOMY €€ OOBEKTHUBHBIN XapakTep
OCTacTCsd HCU3MCHHBIM HC3aBHMCHMO OT TOIoO, rac OBl
OHa HH CKJIambIBaiach [5, c. 113].

YCTaHOBJIIEHHE CBSI3M MEXIY IPOTHUBOIPABHBIM
MTOBEJICHUEM M BPEIIOM B Psific CIIydacB HE COCTABIS-
€T TPYIHOCTEM, MOCKOJIbKY OHA SIBJIIETCS OUEBUTHOM.
Ho HWHOTA pa3BUTUEC NIPUINHHOCTU OCYIIECTBIIACTCA
HE TI0 CXeME «IIPUINHA-CIICICTBUE. DTO IMPONUCXOIHT,
KOTJIa MPUYWHHO-CIIEJICTBEHHAS CBSI3b YCIOKHACTCS
pasHBIMHA OOCTOSITENbCTBAMH. Tak, O4eHb PEOKO TO
WM WHOE COOBITHE SIBIIIETCS PE3YIBTaTOM JAEUCTBUS
OITHOTO OIPEeeIEHHOTO 00CTOsATENRCTBA. Kak mpaBu-
JI0, Jake B DIIEMEHTAPHBIX JejlaX MPHUCyIla MHOXKe-
CTBEHHOCTh OOCTOSATEIHCTB, TIOCKOJIBKY BCE B MHpE
HAXOJUTCS BO B3aWMOJEHCTBHH C PasHOOOpa3HBIMU
SABIICHUSIME. A TIOTOMY OTpeAeNieHHasl MPUYNHA, KO-
Topasi mMoOyXKAala KOHKPETHOE CJIEACTBHE, MOXKET
cama oKa3arbCsl CJIEeJICTBUEM JPYro npuuuHsl. B Ta-
KOM ’K€ B3aWMOJEHCTBHH HAXOIATCS W TOCIENCTBUS
MPOTHBOIIPABHOTO TOBeAeHHs. Ho Bo Bpems mpu-
BJICUCHHUS K TPaKJAHCKO-TIPABOBOM OTBETCTBEHHO-
CTH HEOOXOAMMO YCTaHABIHMBATH Ty POJb, KOTOPYIO
CBITPAJI0O B HACTYIUIEHMH HETAaTHBHOTO pe3yabTara
MIPOTUBOIIPaBHOE TTOBeACHNME uta [5, ¢. 113]. B aToit
CBSI3H JIJIS1 TOTO, YTOOBI IOHATH OT/ENbHEIE SBICHHUSA,
HE0OXOIMMO BEIPBATh MX W3 OOIEH CBSI3HM M paccMo-
TPETh UX U30JUPOBAHO, ¥ TOTAA IBUKECHHUSA, KOTOPBIS
M3MEHSIOTCS, BEICTYTIAOT - OJTHO KaK MPUYNHA, a APY-
roe Kak aeicTaue [6, c. 546-547].

Ha ceromas cymiecTBYIOT MHOXECTBO TEOPHUHU
MPUYUHHON CBSI3U: TEOPHUS PABHOLIEHHBIX YCJIOBHIA,
TEOpHsT HEOOXOIMMOTO YCIOBHSA, TEOPHS aJeKBaTHO-
TO TIPUYHUHEHUS, TCOPHsI HEOOXOMUMOMN 1 CITyqIaifHOH
MIPUYIUHHOHN CBSI3H, TCOPHS HEOOXOMMMON TPHIUHHO-
CTH, TEOPHUSI MPAMON U HEMPSAMONU MPUUMHHOMN CBSZU
1 ToMy ogo0Hoe [2, ¢. 212]. He BmaBasich B muckyc-
CHUI0 OTHOCHUTENIBHO JOCTOBEPHOCTH TOW WMJIM HHOU
TEOPHH, TIOAJIEPIKUM COBPEMEHHYIO KOHIICTIIIHIO ITPH-
YUHHOCTH, KOTOpasi 6a3upyercst Ha JBYX MPUHITUIAX
- TEHETUYECKOM MpPHUHIUIE (HUYEro HE MOXET BO3-
HUKHYTh HHU M3 YeTOo WU MEePEeUTH B HUYTO) U MIPHH-
IIUTIe 3aKOHOMEPHOCTH (HUYETO HE TPOCXOIUT He3a-
KOHOMEPHBIM, ITPOU3BOILHBIM 00pa3oM) [2, c. 217].

[IpuuuHHAST CBSA3p MEXIY SBICHUSMHU SBISETCS
o0bekTuBHON. CrouT cornacuthes ¢ JI. JI. JloHCKoiA,
YTO 0OBEKTUBHOCTH PUYMHHON CBSA3H O3HAUYAET, YTO
ee ompezeNieHue He MOKET CTAaBUTHCS B 3aBUCHMOCTh
OT BHHEBI, MOTHBOB M IIEJICH JIMIa, O CBSI3H JNCHCTBUH
WM 6e3IeCTBHI KOTOPOTO UAET pedb, a TAKKE B 3a-
BACHUMOCTh OT CYOBEKTa, KOTOPBIH yCTaHaBIHBaeT
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HAJIMYKWE TPUYMHHOM cBA3U. [loaTOMy mnpu3zHanue
OOBEKTHBHOTO XapakTepa MPUYMHHOW CBSI3W Tpeay-
CMaTpHUBaeT YeTKOE OTAENIEHHE 3TOTO MOHATHS OT T0-
HSITHUS BUHBI [7, C. 6].

BuHa siBnsieTcs cyObeKTHBHBIM MTPU3HAKOM IIPaBO-
HapyIlIeHus, B TOM YHCJIe U TPaKAaHCKO-IIPABOBOTO.
Buna - 310 onpezieneHHOE MCUXUYECKOEe OTHOLIEHHE
JUIa K CBOEMY HEIIPaBOMEPHOMY MOBEACHUIO U €T0o
nocaenctusiM [8, c. 170]. Xots, M. U. bparunckuit
u B. B. BurpsHcKuii KpUTUKYIOT IICUXOJIOTMYECKYHO
KOHIETIIIMIO BUHBI, OOBSCHSISI €€ JOMHHUPOBAHUE B
COBETCKOM I'Payk/IaHCKOM IIPaBe TE€M, UTO, BO-TIEPBBIX,
9Ta KOHIEMNIMs Oblla 3aMMCTBOBaHA M3 COBETCKOM
KPUMUHAJIBHO-TIPABOBOI JOKTPHUHBI; BO-BTOPBIX, €€
MOSIBJIEHHE OBLIO MPEIONpPENEIeHO UIEC0IOTHEH, KO-
TOpas TOCIIOACTBOBajia B COBETCKOM oOIIecTBe [9,
c. 748-750].

B rpaxnmaHnckoM mpaBe TpajgWLMOHHO BHHY pa3-
JEJIAIOT Ha TaKhe BUABI: YMBICET U HEOCTOPOXKHOCTb,
KOTOpasi B CBOIO o4epe]b UMeeT JBe (OPMEI - Mpo-
cTyto u rpydyto. [Ipu yMmeicie nUIO 0co3HAeT Mpo-
THUBOIIPABHOCTH CBOETO MOBEJCHMS, JKEJIaeT TaK Jei-
CTBOBaTh, JIOMYCKas [IPH 3TOM HACTYILUICHHUE YOBITKOB
(Bpena). HEeoCcTOpOXKXKHOCTH XapaKTepu3yeTcs TEM, UTO
CyOBEKT He MPOSBISIET JKeJTaHus AeCcTBOBATh MPOTH-
BOIIPABHO, HACTYIUIEHHE YOBITKOB (Bpeia) HE JOMy-
CKaeT WJIH, YTO BEpPOSTHEE, pACCUUTHIBAET, UTO OHU HE
OynyT HaHeceHbl. Ho mipu 3TOM ocTaeTcs 0CO3HAaHHE
BPEIHOCTH, IPOTUBOIIPABHOCTH CBOETO IMOBEACHUS U
BO3MOXKHOCTB MPEIBUACHNSA YOBITKOB. To ecTbh, eciu
OBl JTUIIO TPOSBHIO HAIJICKAIIMA YpPOBEHH OCMO-
TPUTENHHOCTH, 3a00TIMBOCTH, BHHMATEIBHOCTH,
Bpea He Ob1 Ob1 HaHeceH. O0BeM TakuX TpeOOBAHMIA
orpenensieTcs TpeMsi KpUTepUsIMHU: XapaKTepoM Jes-
TENILHOCTH, PUYUHUBIICH YOBITKH; KOHKPETHOU 00-
CTaHOBKOM, B YCIIOBHSAX KOTOPOH COOTBETCTBYIOIEE
JeiicTBUE OBLJIO COBEPUICHHO, WHAWBUAYabHBIMH
OCOOCHHOCTSIMH CYOBEKTa, MPUYMHUBIIETO YOBITKH
[10, c. 135].

[Ipu 3TOM OTCYTCTBHME BO3MOKHOCTH TpPEIABHEC-
HUS TPUYUHEHUS Bpena (YOBITKOB) 1O OONBIIOMY
CUETy UCKJIIOYaeT BUHY cyObekTa. B Takoi cutyannn
pedYb MOXKET UATH O cyvae (Ka3yce Wit HEMpeo 0 -
Moii cune). [IpuHIMIIMATbHAS pa3HUIA MEXKIY HIMHU
3aKIII09aeTCd B BOSMOXKHOCTH JIMIIA BIHMATH Ha pe-
3yIbTar Takoro ciaydas. [Ipu kazyce cyOBekT MOT OBl
MIPEeIOTBPATUTh MPUYUHEHHE BpEAa, €ciu OBl 3HAl
0 BO3MOXKHOCTH ero HacTymieHus. Hempeomonnmas
CHJIa XapaKTepHu3yeTcs] MMEHHO HEOTBPAaTHUMOCTHIO
COOBITHS, a TOTOMY CYOBEKT HE MOJKET Ha HEe BIIUATH
JIOCTYITHBIMHU €My CpPEICTBaMHU.

Crout OTMETHTbH, YTO OTBETCTBEHHOCTH 1O [pax-
TAHCKOMY KOJZIEKCY YKpanHBI 6a3upyeTcs Ha IPUHITH-
Ile BUHBI ¢ UCKITtodYeHueM [2, c. 117], xotsa u gory-
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CKaeTCsA yCTaHOBJICHHE OTBETCTBEHHOCTH 0€3 BUHBI
HE TOJBKO 3aKOHOM, HO U JJOTOBOPEHHOCTHIO CTOPOH.
OJIHaKO, HCJIB34 CITYTBIBATHh TAKHUE IMOHATHA KaK OT-
BETCTBEHHOCTH O€3 BHHBI U IMPE3YMITINUIO BUHBI.

B. A. Oiirensuxt, paccMmarpuBas TOHSATHE Ipe-
3YMIIIAN B TPAKIAHCKOM TIpaBe, pa3aeiisieT MpoIec-
CyallbHYI0 M MaTe€pUaIbHO-TIPABOBYIO ITPE3YMITIIHIO.
[Ipu >TOM aBTOp HE COIVIAIIAETCS C CYIIECTBOBAHU-
€M IpE3yMIIMUNW BHHBI, a TOBOPUT O HNPE3yMIIUU
HCOIIPOBCPIKCHUSA BHHEI, 06’L$ICH$I$I, 4YTO IMPEAIOI0-
JKEHHEe TOTO, YTO BHHA HE OyJIeT ONpOBEPTHYTA, SB-
JIIETCS HE YCIIOBHEM, a MPEAIIOCHUIKON OTBETCTBEH-
HocTH. Jlommyckaercs, 4To BUHA He OyJeT, He JOKHA
OBITH ONPOBEPTHYTOM, HO HET MPEAIOIOKECHHS, UTO
BHHA €CTh WJIM OTCYTCTBYeT. [loaTOMy rpakaaHcko-
MpaBoOBasi OTBETCTBEHHOCTHb HACTYMaeT HE B CHILY
HEJIOMYIIEHHS] HEONPOBEPKEHHSI BUHBI, & B CHITY JI0-
MTyIIEeHUs TPUHATHS Ha ce0sl TAaKUX PacXollOB, TAKOTO
BPEIHOTO pe3ynbTara MpH TAaKUX OOCTOSATENbCTBAX,
KOTOpBIE CBSI3aHbI, KaK MPaBUIIO, CO CIy4ailHOW He-
BO3MOXXHOCTBIO TaKOTO OIPOBEPKEHHS, TO €CTb C
CyOBeKTHBHBIM prckoM [11, ¢. 106].

Kak yxe oTMedanoch, OTIeNbHbIE yIE€HBIE €AHH-
CTBEHHBIM OCHOBAHHMEM TPa)XKIaHCKO-TIPAaBOBOU OT-
BETCTBEHHOCTH CUUTAIOT IPOTHBOIIPABHOCTH ACSTHUS.
B T0 xe Bpems, OHH OTMEUaloT, YTO OTBETCTBEHHOCTh
HE3aBHCHUMO OT BHHEI - UCKITIOUEHHE, KOTOPOE JOITy-
CKaeTCsl 3aKOHOM JIUIIb B OTHENBHBIX CiTydasx. Bee-
TaKl OTBETCTBEHHOCTH CBS3BIBAETCS C AaKTHBHOCTHIO
BOJTH, TIeJIEHANPABICHHOCTHIO YETOBEYECKIX ACSTHUN
[3, c. 209]. B cBs13u ¢ 3TUM OCOOCHHYIO 3aHHTEPECO-
BaHHOCTPH BBI3BIBAET KATETOPHUS «PHCKa», MOCKOIBKY
OHa HaXOAWTCA B TIpeesiaX OCO3HAHUA U BOJH, HO HE
OXBaThIBAETCS TIOHATHEM HH BUHBI, HU CITydasl.

ITonwsckuit yuensiit B. Bapkasio, uccienyst Bo-
MPOC OTBETCTBEHHOCTH B TPAKJAHCKOM TIpaBe, pas-
MEXEBBIBAET aOCONIOTHYI0 OTBETCTBEHHOCTH, OT-
BETCTBEHHOCTh, OCHOBAHHYIO Ha MPUHIIUIIE BUHBI, U
OTBETCTBEHHOCThH, OCHOBaHHYIO Ha prucke. [Ipu sTom,
KaK CIIe[lyeT W3 ero TPy[a, OTBETCTBEHHOCTH, OCHO-
BaHHAs Ha PUCKE, 3aHUMAaET MPOMEXYTOIHOE MECTO
MeXay nByms niepBeiMu [ 12]. ITo MEEHHTO aBTOpA, OT-
BETCTBEHHOCTh Ha OCHOBAaHWHU PUCKA OTINYAETCS OT
OTBETCTBEHHOCTH 32 BUHY TE€M, YTO, BO-TIEPBBIX, BO3-
HUKaeT 0e3 TOKa3bIBaHWS BHHBI JIUIIA, OTBEYAIOIIETO
3a Bpeld, U 0e3 3aKOHHOHW MPE3yMIIIIH er0 BHHEI; BO-
BTOPBIX, JOKAa3bIBAHUE JIUIIOM OTCYTCTBHS €TO BHUHBI
HEJOCTAaTOYHO IS OCBOOOXKACHHS €ro OT OTBET-
CTBEHHOCTH. /[ OTMexeBaHUSI TaKOW OTBETCTBEH-
HOCTH OT aOCOJIFOTHOM OTBeTCTBEHHOCTH B. Bapkai-
JI0 UCTIONB3YET eIIe OANH KPUTEPHHA — TOIyCTUMOCTD
OTPHIIAHUSA C CCHUIKOW Ha 0OCTOSITEIHCTBA, KOTOPHIE
CMSTYAIOT WIH OCBOOOXKIAIOT OT OTBETCTBEHHOCTH,
TO €CTh JIOIMYCTUMOCTb JOKa3bIBAHHUS ITHX OOCTOS-
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TETLCTB OTBeTUMKOM [12, c. 214]. B TO ke Bpems
C. H. Bparycp Bo BcTynuTeNbHOH cTaThe K MOHOTPa-
¢un B. Bapkamno «OTBETCTBEHHOCTh MO TpaXk[IaH-
CKOMY MpaBy:(Bo3MelleHe Bpena, (GyHKIMH, BB,
TpaHUIlBl)» OTMEYaEeT, UTO MPUOIHNKEHHE TPAKTOBKU
pHCKa K KBAIM(UIMPOBAHHOH BHHE, C OAHOHM CTOPO-
HBI, 1 a0COJIIOTHON OTBETCTBEHHOCTH - C IPYTOH MpH-
BOJIUT K HUBEJIMPOBAHUIO PUCKA KaK CaAMOCTOSTENb-
HOT'O OCHOBaHHMS OTBETCTBEHHOCTH [12, c. 14, 17].

Bonpoc OTBETCTBEHHOCTH 3a PUCK 3aTparuBaeT-
Csl TAKXKE U B KOHTEKCTE OTBETCTBEHHOCTH 32 UY)KYIO
BuHY. [To MHeHHI0 M. M. ArapkoBa 0TBETCTBEHHOCTh
32 4y)Xyl0 BHUHY HE SIBISIeTCS HapyIIEHHEM IpHH-
[[UIIa BUHOBHON OTBETCTBEHHOCTH, MOCKOJIBKY OHA
SBJISIETCSL  FOPUIMKO-TEXHHYECKUM CII0COOOM  BO3-
JIOXKEHHSI OTBETCTBEHHOCTH B MOPSAKE PErpeccHOro
TpeOOoBaHMsI Ha HACTOAIIETO BUHOBHUKA [13, c. 143].
IIpu »TOM aBTOp BOOGIIE OTOPACHIBAET UICIO OTBET-
CTBEHHOCTH 32 PUCK, MOAMEHsSA €e Hjeeil HeceHus
pucka. B. A. Oiirensuxrt, paccMaTpuBasi MO3UILHUIO
M. M. ArapkoBa, OTMeYaeT, 4T0 aOCOIIOTHO Hempa-
BWJIBHO 3aTparuBaTh BOMPOC 00 OTBETCTBEHHOCTH 32
PHCK, PaBHO KaK ¥ TOBOPUTH 00 OTBETCTBEHHOCTH 3a
BHHY, ITOCKOJIbKY BHHA SIBJISIETCSI OJHUM W3 OCHOBa-
HUN OTBETCTBEHHOCTH, @ IIOTOMY MO)KHO TOBOPHUTH
00 OTBETCTBEHHOCTH NPU HAJMYNU BUHBI. AHAJIOTHY-
HO MOXHO TOBOPUTH M 00 OTBETCTBEHHOCTH, OJHUM
M3 OCHOBaHHMM KOTOpPOW BBICTyMaeT puck [3, c. 213].
ABTOp OTMEYaeT, YTO OTBETCTBEHHOCTHh IOJDKHHKA
3a TaK Ha3bIBAEMYIO UYXKyIO BHHY CTPOHUTCS BCE XK€
HE C y4eTOM €r0 BHHBI, OJTHAKO JOJDKHHUK B 3THX CITY-
gassx OepeT Ha cebs 00s3aTeqbCTBO TPETHUX JIUIL, TO
€CTh 00SI3aHHOCTh TapaHTa B IIMPOKOM IMOHUMAaHUU.
[ToaToMy ycioBHEM MPUBIICUEHUS €T0 K OTBETCTBEH-
HOCTH SIBJISIETCA pUCK TapaHTa. IIpu 3TOM yueHbIi
OTMEYaeT, YTO NPHMEHEHHE OTBETCTBEHHOCTH IIO
MPUHLIMITY PHUCKa rapanta 0OyCIOBIEHO HATUYHEM
HEOOXOAMMOM MPUYNHHOMN CBA3H MEXy TIOBEACHUEM
TPETHETO JINLA ¥ HapylIeHneM aorosopa [14, c. 44].

PaccmarpuBast mo3uIMK pa3sHBIX YYEHBIX OTHOCH-
TEJIBHO KaTeropuu pucka, B. A. OUTreH3uXT NpUXOAuT
K BBIBOMY, YTO PHCK SIBISIETCS OCHOBAaHHEM OTBET-
CTBEHHOCTH TPH CIy4YailHBIX, HO MPOTHBOIPABHBIX
00CTOSATENBCTBAX, CBS3aHHBIX C JCUCTBUSAMH JIHIIA,
HAHECIIETro BPe, U TI0 OTHOIIEHUIO K KOTOPOMY Tpe-
3IOMHPYETCSl JOMYyIIEHHE MM BO3MOXKHOCTH TaKHX
IIOCNENCTBUN. B TO ke BpeMsi, pUCK SIBJISIETCSI OCHO-
BaHUEM BO3JIOKEHUS yOBITKOB B TOM CIilydae, Koraa
OTCYTCTBYET TPOTHUBONPABHOCTb NPU OOBEKTHBHO
CITy9allHBbIX WM OOBbEKTHBHO HEBO3MOXKHBIX 00CTOA-
TEIhCTBAX WJIM KOTJa BpEI HAHECEH MPaBOMEPHBIMU
nercTBUIME cyonekTa [3, ¢. 216].

OpHako cymecTBYeT W JApyras TOYKa 3peHHs, B
COOTBETCTBHH C KOTOPOH PHCK HE NMPU3HAETCS OCHO-
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BaHHUECM Fpa)ICJIaHCKO-HpaBOBOﬁ OTBCTCTBCHHOCTH.
B wyactHOCTHM, Takoll MNO3ULMHU TNPUIAEPKUBAIOTCS
B. A. Tapxos u B. /I. [Ipumak, mo MHEHHIO KOTOPBIX
pHUCK He 0O0yCJIOBIMBAET W HE MCKIIOYaeT HU BHHO-
BHOCTH, HU MPOTHUBOTIpaBHOCTH [15].

Ho Taxkas o3y ABJIACTCA HE COBCEM OIIpaB-
JAHHOHW, BeIb 3aKOHOJATENIeM TPEIyCMOTPEH pSI
CJIydacB, Korga pUCK BJIMACT Ha IMPUBJICYCHUC WU
OCBOOOX/ICHNE JTUIIa OT OTBETCTBEHHOCTH. TaK, B CO-
OTBETCTBHUU CO CT. 42 YTOIOBHOTO KOIeKCa YKpauHBI
HE ABJIICTCA MPECTYIIICHUEM JICAHUC (HCﬁCTBI/IG NN
Oe3nmelicTBUE), MPUYMHUBIINEE BpEd IMPaBOOXpaHse-
MBIM HHTEpECaM, €CIIM 3TO JIesTHHUEe OBLIO COBEPIICH-
HO B YCJIOBHSAX OTPAaBAAaHHOTO PHUCKA JJIS JOCTHKE-
HUSl 3HAYUTENHFHOW OOMIECTBEHHO MOJE3HOW IIEIIH.
I'paskmanckuii kogekc Ykpauns! (nanpire - ['K Ykpa-
UHBI) B CT. CT. 1169 1 1171 ycraHaBmuBaeT AeHCTBHS,
MCKJTIOYAIONIHE TPOTHBOIIPABHOCTH, B YACTHOCTH HE-
00x0mMMYyI0 000POHY M KPAHIOI0 HEOOXOIUMOCTh, a
TaK)Xe JEeHCTBUS, COBEPIICHHBIE CYOBEKTaMH B IIpe-
JieJIax MpeoCTaBICHHBIX UM ITOJIHOMOYHWH U COTJIac-
HO Ha3HAYCHHWIO HA/UISKAIIUX UM MpPaB, K KOTOPHIM
OTHOCAT W ompaBaaHHbIM puck. Iloj onpaBmaHHBIM
PHUCKOM HEOOXOANMO MTOHUMATh TaKyIo AESITeTbHOCTh
JUIIa, KOTOpasi HalpaBjeHa Ha JOCTIKEHHS MOCTaB-
JICHHOH 11€/1H, SIBJISIOLIEHCS 00IIECTBEHHO MOJIE3HOM,
TP ATOM JIPYTHM CITIOCOOOM 3Ta I1eTh HE MOXKET OBITh
nocturayTa [16, ¢. 24]. To ecTh IpyruMu CIIOBaMU,
CyOBEeKT, HaJeJIEHHBIA COOTBETCTBYIOIIUMH IOJTHO-
MOYHSIMH, JEHCTBYET MTPABOMEPHO B YCIOBHUSIX OTIPaB-
JlaHHOTO pucka. M XOTs IelcTByIOIIee rpaxIaHCKOe
3aKOHOAATENNBCTBO MPSIMO HE YKa3hIBAeT Ha OIPaBIaH-
HBIA PUCK KaK Ha OCHOBaHHUE O0CBOOOXKACHHUS JIUIIA OT
UMYIIECTBEHHON OTBETCTBEHHOCTH, OTIOCPEICTBOBA-
HO 3TO BBIIIIBIBAET U3 MoyiockeHui cT. 1166 I'K Ykpa-
WHBI, B COOTBETCTBHH C KOTOPOH BO3MEIIAETCS UMY-
HIECTBEHHBIN Bpejl, HAHECEHHBIM HEMpPaBOMEPHBIMU
pEIIeHUsIMH, JEHCTBUSIMA WM Oe3esITeNbHOCTHIO.
1 Tonbko B ciyuasx, npeaycMoTpeHHbix 'K Vipau-
HBI ¥ IPYTUMH 3aKOHAMH, MOKET BO3MEIIAThCS BPEI,
HaHECEHHBIH MPaBOMEPHBIMU NEUCTBUAMHU. B Takoit
CUTYyaIluH TOJHKHO JeicTBOBaTh paBuiio cT. 1172 TK
VYKpauHbl, COIJIaCHO KOTOPOMY Bpel, HaHECEHHBIN
pabOTHHUKOM TIpH BBITIOTHEHUHA UM CBOHX TPYHOBBIX
(cmyxeOHBIX 00sS3aHHOCTEH), BO3MENIAETCS FOPUIH-
YECKUM WM (PU3WYECKUM JIUIIOM, C KOTOPBIMH pa-
OOTHHKHU HaXONATCS B TPYAOBBIX OTHOIIEHHUSIX.

Uro xacaeTcss BO3MOXKHOCTH BO3HHKHOBEHUS pe-
rpeccHOro TpeboBaHUS K PabOTHHKY CO CTOPOHBI
IOPUANYECKOTO WX (PU3MYECKOTO JHIA, TO OHO Oy-
JIET 3aBUCETH OT TAKOTO YCIOBUS KaK ONPaBIaHHOCTD
pHCKa, TO €CTh €0 MPaBOMEPHOCTH. 37€Ch CTOUT OT-
METHTh, YTO JEWCTBYIOIIEE TPaKIAHCKOE 3aKOHO/IA-
TENBCTBO MPSIMO HE OTpeeNsieT 3TO yciaoBue. B a.u.
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2, 3 cT. 42 YroioBHOTO KONleKca YKpauHbl ClellaHa
MOMBITKA OUEPTUTH MPEAEIHI OMPABIAHHOCTH PUCKA.
Taxk, puck NpU3HAETCA OMPaBIAHHBIM, €CITU MOCTaB-
JICHHYO I1eJTb HENb3s1 OBLJIO IOCTHYH B JIAHHOM 00CTa-
HOBKe JieHcTBUEeM (0€3IEeHCTBUEM), HE CBS3aHHBIM C
PHUCKOM, H JIUIIO, JOMYCTUBIICE PUCK, 000CHOBAHHO
pPacCCUYHTHIBAJIO, YTO MPUHSTHIE UM MEPHI 10CTaTOYHBI
JUTSL IPEIOTBPAILICHUS Bpea IPaBOOXPaHsIEMbIM WH-
TepecaM. PuUCK He mpH3HAETCS ONMpaBIaHHBIM, €CIU
OH 3aBEJIOMO CO37[aBajl yrpo3y IJIsl XKU3HHU APYTUX
JIFOZIeH MJIM YIPO3y 3KOJOTHYECKOM KaracTpodbl Win
WHBIX YPE3BBIYAIHBIX COOBITHI.

OCHOBaHUSIMU OTIPABJAHHOTO PUCKA SBIISIOTCS:

1) Hanuuue OOBbEKTUBHOW CHUTYallUH, CBHUIICTEIIb-
CTBYIOIICH 0 HEOOXOAUMOCTH JOCTUKECHHUS 1ISJTH, YTO
3aKJTI0YaeTCSd KaK B HAJIMYUU OIpPENeJICHHOM orac-
HOCTH (Hampumep Npu BpaueOHOM pHUCKE), TaK U B
HEOOXOAMMOCTH TONY4YCHHUS HOBBIX 3HAHUM (TIpU UH-
HOBAIIMOHHOM PHUCKE) WM HENOMYIIEHUH OONBIINX
YOBITKOB WJIM TOJNYYCHUHM 3HAYUTEIHLHON BBITOMBI
(Ipu XO3SIIICTBEHHOM PHCKE);

2) HEBO3MOXHOCTH JTOCTHKCHHS 3TOH IeJIN HEPH-
CKOBaHHBIM JIESHUSM. ECITU JUII0 MMEN0 peaibHYyIo
BO3MO)XHOCTH (M OHO 3TO OCO3HABaJI0) MOCTUYH I10-
CTaBJICHHOW IIEI1 HEPHUCKOBAaHHBIMH JICHCTBHUSIMH,
HO 3TOI BO3MOXXHOCTBIO HE BOCIIOIB30BaJIOCH U IIPH-
YUHWIO BpEJ MPaBOOXPAHIEMBIM HHTEpPECaM, OHO
JIOJI’KHO OTBEYATh 32 ATOT BPeHd Ha OOIIUX OCHOBAHU-
six. Croma MOKHO OTHECTH OTCYTCTBUE HaIJICHKAITUX
po(heCCHOHANIBHBIX 3HAHUH, HEI0CTATOYHOCTD OIThI-
Ta WK KBAJTU(UKAIIH;

3) npuHATHE TUIIOM MEP MPETOCTOPOKHOCTEH s
MPEAYIPEKICHUS TIPUINHEHUS BPEIa MPaBOOXPaHsI-
€MBIM WHTEPECaM, TO €CTh UM OBUIH MPUHSATHI TaKHe
MEpBI, KOTOPHIE IMO3BOJITIIOT OOOCHOBAHHO pPacCuu-
THIBaTh Ha TPEIyNpPEKICHUE NMPUINHCHUS Bpeaa, U
9TH MEPHI JOCTATOUHEL. [IprMepoM Takux Mep MOKET
OBITH MMOJATOTOBKA W WHCTPYKTAXK OOCITY>KUBAIOIIETO
[epCcoHala, U3rOTOBJICHUE WIIH YCTaHOBKA HEOOXOH-
MOTO 00OpY/JIOBaHHS, OpraHU3alUsS OXPaHbl U TOMY
mono6Hoe.

BoiBonbl. Takum 00pa3oMm, pHUCK MOXKHO pac-
CMaTpHUBaTh KaK OCHOBaHWE IPUBJICUCHUS JUIA K
TPKIAHCKO-TTPABOBOM OTBETCTBEHHOCTH, TaK U KaK
YCJIOBHE OCBOOOXKICHUSI OT MMYIIECTBEHHON OTBET-
ctBeHHOCTH. [Ipm 3TOM OCBOOOXKIAET OT HMMYyIIIe-
CTBEHHOM OTBETCTBEHHOCTH TOJBKO OINpPaBIaHHBIN
PHCK, OCOOEHHOCTH KOTOPOTO 3aKII0YAcTCS B TOM,
YTO OH BCETIA SBICTCS BEPOSTHOCTHIO MPUIMHEHIS
Bpeza, OMHAKO CTETICHb TAKON BEPOSTHOCTH B JIFOOOM
ClIy4ae He JOJDKHA JOCTHTaTh HEM30E€KHOCTH IPUIH-
HeHus Bpena. O4eBUIHOCTh HEM30S)KHOCTH TPHUIHU-
HEHUS Bpea, HEB3UPAs HA MPUHATHIE MEPHI MPEI0-
CTOPOXKHOCTH, HCKJTFOUAET ONPaBAAHHOCTH PUCKA.
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IMPOBJIEMA BBIBOPA CIIOCOBA 3ALIUTHI ITPABA TIPU
HAJIOKEHUU T'PAHUL] 3EMEJIBHBIX YYACTKOB

H. EPEMEEBA,
KaHIUJAT OPUANYECKUAX HayK, 3aBeAyoNuil pumnaniom kadeapbl HICTOPUY U TEOPHUH TOCYIapCTBa U IIpaBa
CeBacTOIOIBCKOTO SKOHOMHUKO-TYMaHUTAPHOTO MHCTUTYTa TaBpUUECKOTO HALIMOHATBLHOTO YHUBEPCUTETA
umenu B. U. Bepuazackoro

SUMMARY

The article is revising he problems of forming the system of land owners’ rights protection, basing on the court practice of
land parcels imposition cases. Efficacy and selection criteria of such remedies of rights protection as vindication, restitution,
condiction, negatory action are characterized. The question of consideration of a bona fide purchaser’s interests for the use of
these methods of protection is examined. The problem of the possibility of using a vindication under the condition of property
rights formal fixing by maintaining appropriate registers is analyzed. The author based on the analysis of the civil and land
legislation of Ukraine, relevant case law and the legal doctrine, made proposals to improve the existing land laws.

Keywords: land law; vindication, restitution, condiction, declaratory actions, negatory action, rights to land parcels.

skkosk

Ha mpumepax paccMOTpeHHs cygaMul Jiell IIPH HaJOKEHUH T'PaHHIl 3eMENbHBIX YYacTKOB aHAIM3HpYyeTcs mpodiema
(bOpMHPOBaHHS CHCTEMBI CITIOCOOOB 3aIUTHI TIPAB Ha 3eMITI0. XapakTepusyeTcs 3QPEeKTHBHOCTh IPUMEHEHHUSI U KPUTCPHH
BblGOpa TaKHUX CIIOCO00B 3alllUTHI IIpaB Ha 3€MJIIO, KaK BI/IHI[I/IKﬂLII/lOHHI)Iﬁ HUCK, HeFaTOprIﬁ HCK, pECTUTYLIUA, KOHAUIIHA.
PaccmarpuBaetcs BOpoc y4eTa HHTEPECOB JOOPOCOBECTHOTO MPUOOpETATENsl 3eMEIBHOTO yYacTKa MPHU HCHOIB30BAHHH
YKa3aHHBIX CIIOCOOOB 3aIIUThI. AHAIU3UPYETCS MPOoOJieMa BOSMOXXHOCTH PUMEHEHHSI BUHIUKALIMHI B YCIOBHAX (opMab-
HOT'O 3aKPEIUICHUS IIPaB Ha 00BEKTHI HEIBIMKMMOCTH ITyTeM BeJCHHS COOTBETCTBYIOIIMX peecTpoB. Ha ocHOBaHnM aHanm3a
TPaXXJAHCKOTO U 3eMEJIFHOTO 3aKOHOIATENbCTBA, CYNeOHONM NPAKTHKH, FOPHIANYECKONW JOKTPUHBI BEICKA3bIBAIOTCS MIPEIIIO-

JKEHUS 110 COBEPLICHCTBOBAHUIO IEHCTBYIOILETO 3aKOHOIATENbCTBA.
KiroueBble ci10Ba: mpaBa Ha 3eMITI0, CLIOCOO 3aIUTHI IIPaBa, BUHAUKALMOHHBINA UCK, PECTUTYLUS, KOHIUIIUS.

OCTaHOBKA Mpo0JjeMbl. B cooTBeTcTBUM C

Koucturyrmeir YkpauHbl 3emiisl  sIBISETCS
OCHOBHBIM HallMOHAIBHBIM OOTaTCTBOM, HAXOISIIIM-
cs mox oco0oil oxpaHOW rocyaapcTBa. B pasButue
3TOT0 KOHCTUTYLHMOHHOT'O MOJIOKEHUsI, cTaTthel 4 3e-
MEJTBHOTO KO/IeKca YKpauHbI ONpeAeSiCHBl OCHOBHEIC
3aJa4d 3eMEIBbHOTO 3aKOHOJATENILCTBA: PETYIMpPOBa-
HHUE 3EMEJIbHBIX OTHOIICHUH B IEISIX 00eCIeUCHHUs
MpaBa Ha 3eMITI0 TPAKIaH, IOPUAMUCCKUAX JIHUI, Tep-
PUTOPHATIFHBIX TPOMAJ W TOCYIapCTBa, PaIFOHAIb-
HOTO HCIOJIB30BaHUS M OXpaHbl 3eMelb. ObecrieueHne
peanu3anyy 1mpaBa Ha 3eMITIO TIPeArojaraeT Handne
OTIPE/IENICHHOTO MPABOBOTO MEXaHNW3Ma, BaYKHBIM 3JIe-
MEHTOM KOTOPOTO0, B CBOKO O4€PE/Ib, SIBIISIETCS CUCTEMA
croco0OB 3aIUTHI CYyOBEKTHBHBIX MPAB HA 3eMENbHBIC
ydacTku. KpoMe Toro, B COOTBETCTBUU C KiacCU(U-
Kaleld OOBEKTOB IIPaB, MPEIYCMOTPEHHON Tpax-
JIAHCKUM 3aKOHOJIATeIIbCTBOM, 3EMEJIbHBIE YYacTKU
OTHECEHBI K HEJBW)KUMBIM BellaM. Takum 00pa3oM,
cucTteMa CrocoOOB 3alllUThl CyOBEKTHBHBIX IPaB Ha
3eMETbHBIC YYaCTKU JOJKHA OBITh aJeKBaTHOM 0CO-
OCHHOCTSIM 00BEKTA TIPAB U ICHCTBYIOIIMM B rocyaap-
CTBE TIpaBWiIaM 000pOTa HEIBMKMMOTO HMMYIIECTBA.
AKTHBHOE BOBJICUCHHE 3eMEIb B TPAKIAHCKUAH 000-
POT OOYCIIOBIMBAET 0COOYIO aKTyaJIbHOCTD ITPOOTIEMBI
3alUTHI TIPaB Ha 3eMeJbHbBIE YIacTKH. BmecTe ¢ Tem,
JIEHCTBYIOIIEe 3eMETbHOE 3aKOHOIATENILCTBO HE TIPE/I-
JlaraeT CKOJIbKO-HUOYNb CTPOHHON CHUCTEMBI CIICIH-
aJBHBIX CIIOCOOOB 3aIlIUTHI, B CBS3H C Y€M BOIPOC O
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BBIOOpE HAJJICKAIIETO CIIOCO0a 3alllUThl NIPaB Ha 3€-
MEJTbHBIN Y4aCTOK HCOAHO3HAYHO pCIIacTCAd B FOpHUIU-
YECKOW HayKe U IPAKTUKE.

Hesbio cTaThM SBISETCA aHATU3 OTAENBHBIX MPO-
OJieM MPUMEHEHUS CTI0COOO0B 3aIIUTHI TIPaB Ha 3eMJTIO,
KOTOpBIE MOSIBIISTIOTCS B CYA€OHOM TPaKTHKE IIPH pac-
CMOTpPEHHH JIeJI, BOSHUKAIOIINX U3 3eMENbHBIX TIPaBO-
OTHOIIIEHUH.

N3no0xenne 0CHOBHBIX MOJIOKEHHI. YdeHue o0
OCYIIIECTBIICHHN U 3alIUTE CYOBEKTUBHBIX TpaB pa3-
BUJIOCH B paMKaX HayKH I'pa)JIaHCKOro mpasa. B coort-
BETCTBUU C JOKTPUHAIBLHBIMU MIPEACTABICHUSIMHU, MO
croco0amu 3aIUThl TPAXKIAHCKUX MPAB MOHUMAKOTCS
«CpeacTsa, C IOMOUIBIO KOTOPBIX MOT'YT 6I)ITI) JOCTUTI'-
HYTBl TIpeceueHue, NPEAOTBPAIICHUE, YCTpPaHECHUE
HapyIICHUH MpaBa, €r0 BOCCTAHOBJICHUE U (MJIH) KOM-
TNEHCaluA NOTEPb, BBI3BAHHBIX HAPYIICHUEM IIpaBay
[1, c. 39]. Obmme crocoOBI 3aTHl CyObEKTHBHOTO
TPaKAAHCKOTO TIpaBa OMpeaeseHbl cTarbeit 16 Ipak-
JIAHCKOTO KoJieKca YKpauHbl U cTarbeit 20 Xo3saHUcTBeH-
HOTO Kozekca YkpauHbl. [locKombKy 3emMitst sBisieTcs
0COOBIM 0OBEKTOM IIpaB, CHCTEMA CIIOCOOOB 3aIIUTHI
MpaB Ha 3eMeJIbHBIC YYaCTKU JOJDKHA YYUTHIBATh TU
0COOEHHOCTH. «3eMJIS HE SIBIISIETCS OOBIYHBIM UMYIIIE-
CTBOM WJIM TOBapOM B TPAJUIMOHHOM NMOHUMAHUU —
OHa BBICTYIAeT KaK IEHHOCTh 0COO0TO poja, MPEexk/Ie
BCETO KaK YHUKaJIbHBIA MPUPOAHBIA OOBEKT, TOITOMY
YUCTO UBUIMCTUUECKUI MOAXOJ K YPEryJIupOBaHUIO
U periaMeHTallii TPABOBBIMU CPEACTBAMH OOIIe-

27



JURNALUL JURIDIC NATIONAL: TEORIE S PRACTICA « HALIMOHAJIGHBIIT IOPH/MUECKHIT KYPHAIL: TEOPHA U TIPAKTHKA « NATIONAL LAW JOURNAL: TEORY AND PRACTICE

CTBEHHBIX OTHOIIEHHUH, BO3ZHHKAIOUIUX IO TOBOAY
3eMid, Hempuemiem» [2, ¢. 23]. OcoOeHHOCTH 3eMITn
Kak 00beKTa NMPaBOOTHOLICHHH TPEOYIOT MPOBEACHHS
pasrpaHUYEeHUsT HOPM 3€MEJIBHOTO M TI'PaskAAHCKOTO
3aKOHOJATENILCTBA KaK CHELUHaJbHOro M 0O0IIero, a
HE BKJIIOYECHUS 3€MEJIbHBIX OTHOIIEHHUH K IIPEAMETY
IpakJaHCKOTO, KOHCTUTYLIMOHHOTO WJIM aJJMUHHUCTpa-
THUBHOTO TIpaBa [3, ¢. 10-22].

B cootBercTBUM co crarhel 152 3emensHOrO Ko-
Jiekca YKpauHBbl 3allldTa MpaB IPaXIaH U IOpuande-
CKUX JIMI[ Ha 3€MEJIbHBIE YYAaCTKU OCYLIECTBISIETCS:
IIyTeM MpPU3HAHUS IPaB; BOCCTAHOBJICHUS COCTOS-
HUS 3€MEJIBHOTO YYacTKa, KOTOPOM CYLIECTBOBAJ 10
HapylleHHus IpaB, HPELYNPEKICHUS COBEPLICHU
JEWCTBUM, HapylIalOIMX MpaBa WM CO3IAIOLINX
OTMIaCHOCTh HApyIICHHS MpaB, MPU3HAHUS CIACITKU He-
JNEVCTBUTENBHON, TPU3HAHUA HEACHCTBUTEIBHBIMU
pelIeHn OpraHOB WMCIOJHUTEIBHOM BIACTU WM Op-
TaHOB MECTHOTO CaMOYIPAaBJIEHU; BOSMEIIEHHSI IPH-
YHHEHHBIX YOBITKOB, YCTPAHEHHUS JIFOOBIX HAPYIICHUH
IpaB Ha 3eMJII0, HE CBA3aHHBIX C JIMIICHUEM IpaBa
BJIaJICHUS 3eMENIbHBIM yJacTKoM. ClielyeT COrIacuTh-
Csl C BBICKAa3aHHBIM B IOPHIMYECKOM JINTEpaType MHE-
HUEM, 4TO 3eMeNbHBIA KOIEKC YKa3blBaeT Ha OOIIue,
a He CIlelMaJIbHbIEC 110 OTHOILICHUIO K MPEAYyCMOTPEH-
HBIM TPXIAHCKHM 3aKOHOIATEIBCTBOM CIIOCOOBI 3a-
LIUTHI 3eMEbHBIX TpaB [4, c. 34]. Ilpu 3TOoM «rpaHu-
LBl IPUMEHEHNSI HOPM TPayKAaHCKOTO TpaBa K pery-
JIMPOBAHUIO 3€MEIbHBIX OTHOIICHUH B AEHCTBYIOIIEM
3aKOHOJIATENILCTBE YETKO HE ONpe/IeNIeHbl, YTO CO3/JaeT
poOsieMbl B HPaKTUKE 3alIUThl MPpaB COOCTBEHHU-
KOB MJIM apeH/aTOpOB 3eMEIbHBIX YJacCTKOB...» [5, c.
156]. JloctaroyHO BCIIOMHUTH 3aKpEIUIEHHOE B MPO-
LIeCCyaJIbHOM 3aKOHOZATENBCTBE IMPABUIIO, COIVIACHO
KOTOpOMY CyIl 3allMIIAeT MPaBO CIIOCOOOM, Ipery-
CMOTpeHHBIM 3akoHoM. OmmOka B BbIOOpE criocoba
3aIIUTHl MOXKET IOBJIEYb OTKA3 B UCKE M CTOUTH UCT-
Iy 3allUTHl HapyIIeHHoro npasa. C Apyroil CTOPOHBI,
HEONPEEeICHHOCTh B 3€MEJIBHOM 3aKOHOIATENIbCTBE
CIOCOOO0B 3aIUTHI U KPUTEPHEB UX M30paHusi (akTu-
YEeCKU I03BOJIIET Cy[aM 3aHiITh BO MHOTHX CIydasx
MO3MIMI0 HaOmogaTessl, He pelars Crop Mo Cylie-
CTBY, @ IOJb3YSICh OTPAaHUYEHHOCTBIO CIIOCOOOB 3a-
LIUTHl HAPYIICHHOTO MpaBa, H30eaTh PEIeHHs] KOH-
(mmkTa [6]. SIpkuM MpEMEpPOM TOMY MOTYT CIIYKHTh
Jien1a 0 HaJIOXKEHUY TPAHUL] 3eMENIbHBIX YUacTKOB. Tak,
o geny N 2-2764-11 SIATHHCKUM TOPOACKHM CYIOM
MTOJTHOCTBIO ymoBieTBopeH uck Jluma 1 k I'yp3ydcko-
My TIOCEITKOBOMY COBETY, TpeTbe Jnio — Jlumo 2, 00
OTMEHE PEILEeHUS O IIPEAOCTABICHUN B COOCTBEHHOCTD
3eMeNBbHOTO Y9acTKa U TOCYAapCTBEHHOTO aKTa O Tpa-
Be coOcTBeHHOCTH Ha 3emio [7]. B mponecce pac-
CMOTpEeHHs Jiefla YCTaHOBJICHO, YTO MCTeIl SBJISIETCS
COOCTBEHHMKOM 3€MENbHOTO Y4acTKa Ha OCHOBaHHH
TOCYJapCTBEHHOTO aKTa, BBIJAHHOTO B COOTBETCTBHUHU
¢ pemenneM I'yp3ydckoro nocenxoBoro coseta. Jluiy
2 3eMeNbHBII YYacTOK IO JIPyroMy ajpecy TakKxke
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MIPEIOCTABIIEH B COOCTBEHHOCTh PEIICHUEM TIOCEITKO-
BOI'O COBETA, HA OCHOBAaHUU PEIICHUS MOIY4YEH TOCy-
JIapCTBEHHBIA akT. MIMeeT MECTO HaJIOXKEHHUE TPaHULL
YKa3aHHBIX 3€MEJIbHBIX YYaCTKOB, B PE3YJIbTATE YETO
CYIIECTBYET OMpEACTICHHAs TEPPUTOPUS, KOTOpast Ofl-
HOBPEMEHHO TPeAO0CTaBlieHa B COOCTBEHHOCTH JIuiy
1 u JIuiry 2. C MOMEHTA HOTYYE€HHUS TOCYAapCTBEHHOTO
akTa 10 oopamenns Jlnma 1 B ¢y ¢ yka3aHHBIM HCKOM,
JIuio 2, uMest Bce OCHOBaHUS IOJIararh ce0sl BIaCIb-
LIEM IIPEJOCTABICHHOIO YYacTKa, OCYIIECTBHIIO CTPO-
UTEIILCTBO MOTIOPHOM CTEHBI, 000PYI0BAJIO TEPPACHL,
Hayaj0 CTPOUTENBCTBO KHUIIOTO 10MA, XO35IMCTBEHHBIX
noctpoek. Briocnencteruu JIumo 1 BHOBL 00paTHiioch
B CyZI C TpeOOBaHHUEM O JEMOHTaXXe YKa3aHHBIX COOPY-
skeHul. Pemennem SnTHHCKOTO TOpPOACKOrO cyna Io
neiry Ne 2/0124/3885/2012 uck k Jluiy 2 ymoBieTBo-
pEeH B MOJHOM o0ObeMe [8]. AHANIOTMYHOE peIlcHHE
puHATO 10 neiny Ne 2-35/07 JlybeHcknM palilOHHBIM
cynom [lonraBckoii obnacTu. YnosnerBopeH uck Jluma
1 x JTny 2 w JInity 3. [locnename mpuodpeny 3eMenb-
HBII YYacTOK B TIOps/IKE IPHUBATHU3AIUH, O(GOPMHUB
TOCYJapCTBEHHBIN aKT, OMHAKO OBIIIO OOHAPYKEHO Ha-
JIOKEHHE MPETOCTABICHHBIX UM YYaCTKOB Ha Y4acTOK
HICTIIA, TTOTyYUBITIETO TOCYTAPCTBEHHBIN aKT Ha IIPaBO
COOCTBEHHOCTH paHbllle OTBeTUYMKOB. Cym o00s3an
JIumo 1 u JIumo 2 cHecTH coopykeHus, BO3BEICHHBIC
MMHU Ha MECTE HAJIOXKEHUS y4acTkoB [9]. YmoBneTBo-
PSSl ICKH, CYJIBI CCHUTANIMCH HA MOJIOXKEHUs crareit 152
3emenpHOro Komekca W 391 I'paxaganckoro komekca
YKpauHbl, KOTOpPBIE MpeayCMaTpUBAIOT MPaBO CO0-
CTBEHHHKA UMYIIIECTBA (3€MEIBHOTO Y4acTKa) TpeOo-
BaTh YCTPAHEHUS MPEMATCTBHMA B OCYIIICCTBICHUN UM
[IpaBa MOJb30BAHUA U PACHOPSLKEHUS] CBOMM UMYILIE-
CTBOM, HE CBSI3aHHBIX C JIMIIICHUEM BiIaJicHUs. Mexy
TEM, KaK CBUAETEIbCTBYIOT MarepHalbl A€y, BCe Aei-
CTBHS, HAIlPaBJICHHBIC Ha O(POPMIICHHUE B COOCTBEH-
HOCTb 3€MEJIBHOTO YYacTKa, OCYIIECTBISUIUCH OTBET-
YUKaMH B COOTBETCTBHUH C IOPSAKOM, YCTAHOBJICHHBIM
3aKOHOM. OTBETUYMKH 110 YKA3aHHBIM JI€NaM SIBJISTIOTCS
JI0OPOCOBECTHBIME IPHOOpETATENSIMHU (BIaeIbLaMN)
[PEIOCTABICHHBIX II0 PELICHUI0 OpraHa MECTHOIO
CaMOYTIPaBJICHUST 3€MENbHBIX y4acTKoB. [Ipu oTcyT-
CTBUH TIPOTUBONPABHOIO XapakTepa AEUCTBUIl OTBET-
YHKa U [TPH YCIIOBUHU JJOOPOCOBECTHOTO MPUOOPETCHHUS
VM MMYIIECTBA UCKJIIOYAECTCA BO3MOXKHOCTb YAOBIET-
BOpPEHHS HETaTOPHOTO MCKa 00 YCTpaHCHUU MPEIsiT-
CTBUI B [IOJIb30BAaHUH STHUM UMYILECTBOM.

B nanHOM citydae ©MeeT MECTO MOJIb30BaHUE U BIla-
JIeHVEe 3€MeNbHBIM YYacTKOM Oe3 3aKOHHBIX OCHOBa-
HUH, HO ITPH 3TOM U 0€3 TIPU3HAKOB MTPABOHAPYIIICHHS.
B03MOXXHOCTh BOSHUKHOBEHUSI IIOOOHOM CUTYaITUH B
COBPEMEHHBIX YCIOBUSIX HCCIEAOBATIACh B IOpUANYC-
ckoit muteparype. CIoXuBIIeecs OI0KEHHE HE COOT-
BETCTBYET JIETAIBHOMY OIPEICICHUI0 CAMOBOJIBHOIO
3axBara 3eMeJLHOTO yJacTKa, KaK JIIOOBIX JCHCTBUMH,
CBUJIETEILCTBYIOIINX O (DAKMUUECKOM UCHOTb308AHUU
36MEITHLHOTO Y9acTKa MPH OTCYTCTBUN COOTBETCTBYIO-
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LIEr0 PELIEHUsI OpraHa MCIOJIHUTENIbHON BIACTH WU
opraHa MECTHOTO CaMOYIpaBIIEHHS O €ro Tepeade B
COOCTBEHHOCTh WJIM TPEOCTABICHUY B TOJH30BAHHUC
(apeHIy) WM IPU OTCYTCTBHU COBEPIICHHOHN CHEIKU
[10, c. 69-70]. B yka3zaHHBIX CHOpax OTBETYHKH IIO-
JYYWIH BO3MOXKHOCTH HE TOJBKO (haKTHUEeCKoro, HO
Y FOPUIMYECKOTO TOCIOJICTBA HA YYaCTKe, MPU 3TOM
«KOHKYPEHIIHS» TUTYJIOB, «KOHKYPEHIIMSD) 3aIllicel B
peectpe (peruCTPalMOHHON CUCTEME) BOSHUKIIA HE TIO
nx BuHE. CIIOpHBIE MPaBOOTHOMICHUS JOKHBI OBITH
KBaJIH(PUIIUPOBAHBI KaK HEOCHOBATEIEHOE MPHOOpPE-
TEHHE UMYILECTBA 3a CUET JAPYyroro juua. Takod cu-
Tyallil COOTBETCTBYIOT JIBE€ IPABOBLIC KOHCTPYKIIUH,
3aKpeIIeHHbIE JEUCTBYIOIIMM 3aKOHOIATEIbCTBOM:
00s13aTeNbCTBA M3 HEOCHOBATEIBHOTO O0OTaICHUS
wm kouauknus (ot mar. condictio — TpeboBaHue o
BO3BpAaTe) U KCTPEOOBAHKE NMYIIIECTBA U3 YYKOTO HE-
3aKOHHOT'O BJIaACHHA WJINM BHUHAWUKAIWA. HpI/IMeHeHI/IC
000ouXx croco0OB 3alUTHl MPEAYCMOTPEHO HOPMaMH
I'paxknanckoro xoznekca YKpauHsl.

CXONCTBO KOHAWKIMU ¥ BUHIUKAIIUU COCTOUT B
TOM, 9TO 00a crioco6a OTHOCATCS K YHCIy BHEIOTO-
BOPHBIX, MOTYT OBITh MPUMEHEHHI B OTHOIICHUHU He-
3aKOHHOTO BJIaJIeibI[a HE3aBUCUMO OT JOOPOCOBECT-
HOCTH WJIA HETOOPOCOBECTHOCTH €ro IOBEICHHUS, B
000MX CITydasix UMYIIIECTBO M3bIMACTCS Y HE3aKOHHO-
ro Biazgenbia. Kakoit cocod nomkeH ObITh M30paH B
CUTyallunl «KOHKYPCHUHW» THUTYJIOB, «KOHKYPCHUHW
3ammcell B peectpe (PEruCTpalioHHON cUCTeMe), BO3-
HUKIIICH HEe 110 BUHE MPHOOpeTaTessl yuacTka?

ComacHo yactu 3 crarbu 1212 I'paskgaHckoro ko-
JICKCa KOHTUIIMOHHBIC TPeOOBAaHUS PACCMATPUBAKOTCS
Kak cyOcuanapHbie (BCTIOMOTaTeNbHBIE) 110 OTHOIIe-
HUIO K TPeOOBaHUSIM O BO3MEILICHUH BPE/a, HAPYILICHUH
BEIIHOTO TpaBa WA HEUCIIOIHEHNH 00s13aTebeTBa. B
MIPUBEICHHBIX JIeNaxX pedb WUJCT O 3alluTe aOCOIIOT-
HOTO TIpaBa — MpaBa COOCTBEHHOCTH, CJIEI0BATENbHO,
MIPUOPUTET JOJKEH OBITh OTJaH CIoco0aM 3allUThI
abCOITIOTHOTO TPaBa, TO ECTh BUHANKAIMOHHOMY HCKY.
Kpome Toro, HOpMbI 00 UCTPEOOBAHUN UMYIIIECTBA U3
qy)K0T0 He3akoHHOTO Bianerus (crarsu 330, 338, 390
I'paxkaHCKOrO KOJIEKCA) YYUTHIBAIOT CYOBEKTUBHYIO
XapaKTEePUCTUKY IACHCTBUI JHIA, KOTOpoe 0e3 CooT-
BETCTBYIOIIIETO MPABOBOTO OCHOBAaHHS BIAICET UMY-
IIIECTBOM, 00ECIICUMBAIOT ONPEIEICHHBIN OalaHC WH-
TEPECOB MEXITYy COOCTBEHHHKOM U JOOPOCOBECTHBIM
BJIaJICIIBIIEM.

CrnemyeT OTMETHTB, YTO B 3€MEJIBHOM 3aKOHOZA-
TEJBCTBE TAKOW CIIOCO0 3aIUThI ITPAaB HA 3eMJII0, KaK
BUH/IMKAIWsL, BOOOINE He yrnomuHaercs. Dopmaib-
HBbIX HpeHSITCTBI/Iﬁ 1A NPpUMCHCHHA BUHIWKAIIUA
B 3EMENIbHBIX OTHONICHUSX HeT. [IpuMeHeHHne KoMm-
TUIEKCHOTO TIOX0/Ia K PErYJIUPOBAHUIO TPaXKIAHCKUX,
3eMENbHBIX, TPHPOAOPECYPCHBIX, 3KOJOTHYECKHUX
MIPABOOTHOIIICHUH TPEACTABIAETCS 000CHOBAHHBIM C
TEOPETUIECKON TOYKH 3PEHHS U UMEET NMPAKTHIECKOe
3HaueHHe B cdepe MPaBOINPUMEHEHUS, MOCKOJIbKY B
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peanbHON AEMCTBUTENBHOCTH OIHU IPABOOTHOLIEHUS
OOBEKTUBHO CYIIECTBYIOT B COYETaHUH C APYTHMHU
MIPaBOOTHOIIEHUAMH [5, ¢. 152]. OgHaKko BOIpoC BUH-
JTUKAIIAH 3€MEJIbHBIX YYaCTKOB SIBISIETCSI TPOOIEMHBIM
B Cy/IeOHOI MpaKkTUKe U IOpUAMYecKoi JoKkTpuHe. [1o
MHeHuio A. Y. Punenko, nockonbKy B YKpauHe peru-
CTPAILMOHHBIEC 3aIMCH O MPaBax Ha 3eMJII0 HE UMEIOT
«abCONIOTHOTO», TO €CTh «HEOCTIOPUMOT0» XapaKTe-
pa, MOTYT OBITH OTMEHEHBI B CITy4ae HEMPaBOMEPHOTO
BHECEHMS, HE BO BCEX CIIyJasX CBUAETEILCTBYIOT O Ha-
JUYUY y JTUIA, B OTHOIIIEHUH KOTOPOT'O OHU COBEpIIIE-
HBI, COOTBETCTBYIOIIETO IPaBa; B MPEAyCMOTPEHHBIX
3aKOHOM CITy4YasX 3eMEJIbHBI Y4acTOK MOXET OBITh
MCTpeOOBaH «HACTOSIITM BIIJIENTBIIEM» TIOCPEICTBOM
WHCTUTYTa BUHIUKAIMHU. [5, ¢. 3-4]. B coorBeTcTBUMN
¢ nozunueit A. M. MUpOIIHUYEHKO, CYIIECTBYIOT U
apTyMEHTBI B TOJIb3Yy «aOCOITFOTHOCTWY 3aITUCH B pee-
CTpe W HEBO3MOXXHOCTH BHHAWKarmu. 1lo MHEHUIo
YYEHOT'0, PEECTPOBBIC 3alMCU OTMEHSIOTCS TOIBKO Ha
OyyIee, Tak Kak MPaBO Y «3apeTHCTPUPOBAHHOTOY
«HETIPaBUJILHOTO» BJIAJIETIbIIa U MPU OTUY>KICHUU 3e-
MEJILHOTO Y4YacTKa M0 HEeJIEUCTBUTEIHLHOM CIeTKe TPU
COBEpILICHUH 3alUCU BCE-TaKU BO3HUKIIO, a IPEAbIAY-
WA BiIajieNell mpaBa COOCTBEHHOCTH €T0 JIUTIIHJICS;
U3BSITHE 3eMETBHOIO YYacTKa y HOBOTO «HEMPABUIIb-
HOTO» BJIaJIC/IblIa BUHIUKAIMEH HE OyZIeT — OHO MO-
JKeT OBITh CIIEICTBHEM IPUMEHEHHS JIPYTOro Criocoda
3ammThl — pectutyiwu [11, c. 6-7]. Mexny Tem, B co-
OTBETCTBUU € 4acThio 1 crateu 216 [paskganckoro xo-
JleKkca YKpauHbI HeIeUCTBUTENBHAS CACTKA HE CO3/1aeT
IOPUIUYECKUX TTOCIIEICTBHIA, KPOME TEX, KOTOPHIE CBSI-
3aHBI C €r0 HEJCHCTBUTENBHOCTHIO. TakuM 00pazoM,
mpaBa COOCTBEHHOCTH «HENPABWIILHBINY BIIaIEiell
HE MPHOOpPETaeT, €CNM CHENKA, BCICACTBUE KOTOPOU
MpaBO JIOJDKHO BO3HHWKHYTH, SIBIAETCS HEHICHWCTBH-
TEILHOM, YTO, COOCTBEHHO, U 00ECIICUNBAET BO3MOXK-
HOCTB BO3Bpara KayXJI0 U3 CTOPOH JIPyTrOi CTOPOHE B
HaType BCETrO, YTO OHA IMONy4YWiia B PE3yJbTaTe ATOM
CHEJNKH, TO €CTh NpUMeHeHwe KoHauuuu. Cremyer
TaKKe 3aMETHUTb, YTO KOTNa YIIOJTHOMOUYEHHBINH OpraH
JIBKIBI PACTIOPSKACTCS] OMHUM U TEM Ke 3eMeTbHBIM
y4acTKOM (CITy4ail HaJIOXKEHHsI YYaCTKOB), IIPaBO COO-
CTBEHHOCTH K TPHUOOPETATENIO («BTOPUIHOMY», «HE-
MPABIWJILHOMYY BIIQJICTIBILY) HE MEPEXOAUT, TOCKOIBKY
OHO YK€ BO3HHKJIO y TIEPBOTO BIIAJIeIIbIIA, 3aPETUCTPH-
POBaHO UM, M HA MOMEHT IIPUHSTHUS PEILICHUS COOTBET-
CTBYIOIIMI OpTraH HE UMEI TIPaBa PacIOpsHKEHUS STHM
YYaCTKOM.

0. 10. IlomoB cnpaBeaTHBO 3aMEUaET, YTO UIES O
KOHJMKIIMOHHOM UCKE KaK O €JMHCTBCHHO 3((EKTHB-
HOM CITOCOO€ 3aIlUThHI BHI3BIBACT COMHEHUS: IO TIpa-
BUJIAM O KOHIUKIIUH y BIAJENblIa €CTb BO3MOXKHOCTh
BEPHYTh CBOE HMMYIIECTBO M OT JOOPOCOBECTHOTO
npuoOpeTares, MOCKOIBKY MOCIeTHHNA TPUOOpeTaeT
MpaBO COOCTBEHHOCTH HEe Ha ocHoBaHWM cTareit 330,
388 I'paxkmaHCKOro Kojekca YKpauHbl, a HA OCHOBa-
HUU TIpaBmiia 00 «abCOMOTHOCTIY 3aIlUCH B PEECTpeE,
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TO €CTh TaK e, KaK ¥ HelT00pPOCOBECTHBIE MPHOOpe-
tarenn. C Ipyroil CTOPOHBI, HETOOPOCOBECTHBIN He-
MOCPEACTBEHHBIM MPUOOpETaTeNb MOXKET MPEAOTBpPa-
TUTh UCTPeOOBaHHE y HETr0 3eMENFHOTO YJacTKa IO
MpaBUiiaM, €CJIM COBEPIIUT OTUYKACHHE 3€MEIBHOTO
y4YacTKa B MOJB3Y APYTOTo, TOXKE HEJOOPOCOBECTHOTO
10 OTHOIIICHUIO K MPEeKHEMY BIajenblty, duna [11, c.
11-12].

Ucxons n3 mpuHIMIIA CHPaBEedIMBOCTH, JOOPOCO-
BECTHOCTH ¥ pa3yMHOCTH, TIOJIOXKEHHOTO B OCHOBY pe-
TYJAUPOBAaHUS UMYILECTBEHHOTO 000pOTa, MHTEPECHI
JI0OOPOCOBECTHOTO TIPHOOPETATENST 3eMEIBHOTO YIacT-
Ka HeJTb351 UTHOPUPOBATh JaKe B CIIOPE C «HACTOSILIUM
BiafenseM». Hu pecTuTymus, Hi KOHIUIWA HE y4Iu-
TBIBAIOT €r0 MHTEpecoB. [IprMeHeHHe BUHIMKAINH,
KaK YK€ OTMEJaJoCh, O3BoJsieT A dhepeHIpoBaTh
HEIOOPOCOBECTHOTO ¥ OOPOCOBECTHOrO MPHOO-
perarens ¥ COINIacoBaTh MHTEPECHl COOCTBEHHUKA U
JIoOpocoBecTHOTO TpuoOpetarens. Takum 00OpazoMm,
KOHCTPYKIIMSl BHHIWKAIIMOHHOTO WCKa MOXET OBITh
MIPUMEHEHA | JIJIsI 3aIlIUThI paB Ha 3eMitr0. Takast Bo3-
MOXXHOCTh HE HCKIIOYaeTcs W CyAeOHOM MpPaKTHKOM.
CornacHO MTPaBOBOH MMO3UIINH, BRIPRKEHHOH B ITyHKTE
10 [Tocranosnenus [Inenyma Bepxosuoro Cyna Ykpa-
uHbI Ne 9 01 06.11.2009 1. «O cyneGHOI npakTHKe pac-
CMOTPEHUsI TPOKAAHCKHX JIeNl O TPH3HAHUU CIIENIOK
HeIeHCTBUTENFHBIMIY, PEUIeHHE Cyna 00 YIOBIETBO-
PEHUM HCKa O BO3Bpare MMYIIECTBA, EPEJaHHOrO 10
HEIEHCTBUTENFHOMN CJIENIKE, HIH UCTPEOOBAHUU HMY-
[IECTBA U3 YY)KOT'O HE3aKOHHOTO BIIAJICHUS SIBIISICTCSI
OCHOBAaHHEM ISl OCYIIECTBICHHUS TOCYJapCTBEHHON
perucTpauu mnpaBa cOOCTBEHHOCTH Ha MMYIIECTBO,
MoJIeKaIIee TOCYIapCTBEHHON pErucTpaiyu, coo-
CTBEHHUKOM, a TaKKe OTMEHBI IPeBapUTEIBHON pe-
ructpanuu. Kak Bunum, BCY nipuzHaeT BO3MOXHOCTh
MPUMEHEHUS! BUHIAWKAMA U B OTHOLICHUHM HMYIIIE-
CTBa, TOJUIEKAIIETO TOCYIAPCTBEHHOW pPETHCTpAallHy,
0e3 KaKkux-JIM00 OrOBOPOK OTHOCHTENIHLHO 3€METbHBIX
YYacTKOB.

3akarouenne. OTKa3 OT WHCTUTYTa BHHAWKALUU
B 3€MENbHBIX OTHOIIEHHWAX SBIAeTCS Hed(D(hHeKTHB-
HbIM. OITHAKO BO3MOMKHOCTh IPUMEHEHUSI 3TOTO CIO-
co0a 3ammThl OJIOKUPYETCS TEM, YTO CaMH OCHOBAHIS
BUH/IMKAIMH, TOPSJOK €€ NPUMCHEHUS, TapaHTHU
IpaB J0OPOCOBECTHOTO TIPHOOpETATEeNsl U B3aUMHBIC
pacueTsl MeXIy CTOPOHaMH CIOpa, YpEeryJIUpOBaHbI
TOJILKO TPaXKIAHCKUM 3aKOHOJIATENLCTBOM. [IpaBuia,
npegycMoTpeHHble cTatbsiMu 387-390 I'paxnaHckoro
KoJIeKca YKpaWHBI, SIBIISIFOTCS CIIMIIIKOM OOLIMMU H He
YUUTHIBAIOT CIIEU(PHUKI 3eMEIIbHBIX OTHOIICHHUH.

[pencrapnsercs, 4To B 3eMeNbHOM KoJleKce YKpa-
WHBI CIIEMyeT MpsMO yKa3aTh Ha BO3MOXHOCTh HC-
TpeOOBaHUS U3 Ty»KOTO HE3aKOHHOTO BIaJIeHUs (BHUH-
JIMKAIMU) 3eMEeIbHBIX yYacTKOB, IMpaBa Ha KOTOpHIC
3aperuCTPUPOBAHBI 3a MPHOOpETaTereM, B CIydasx
U B TIOPSIZIKE, TPEILYCMOTPEHHBIM JISHCTBYIOIIMM 3a-
KOHOZIATEJILCTBOM. J[JIs 3alUThI MHTEPECOB T0OPOCO-
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BECTHOTO MPHOOpETaTeNsl B MEJsIX 0e30MacHOCTH J0-
OpOCOBECTHOrO 000POTA 11e71eCO00Pa3HO YCTAHOBUTH
HpaBI/IHO, B COOTBETCTBUH C KOTOpBIM HpaBO CO6CTBCH-
HOCTH y JIOOPOCOBECTHOTO MPUOOpETATElIsi BOSHUKACT
U B clTydae MpUOOPETEeHHS YIacTKa y HEYTIOTHOMOYCH-
HOTO JIMIIA, €CJTU PUOOpeTaTeIh He 3HA U HE JIOJDKEH
6I)IJI 3HATh 06 OTCYTCTBI/II/I IIOJIHOMOYHS HA OT‘Iy)KI[e-
HHUE Y TAKOTO JIUIIA.

Bunaukaius, kak croco0 3aIuThl CyObeKTUBHOIO
NpaBa, COXpaHsIeT aKTYalIbHOCTh U B YCJIOBHSX BBEJIC-
HUS PETUCTPALIMU MPaB Ha 3eMIT0 (BEICHUE TOCYyaap-
CTBEHHOTO peecTpa). DPGHEeKTUBHOCTh TPUMEHCHHS
9TOTrO CIoco0a 3aIIUTHEl MOXKET OBITH OOecreueHa 3a-
KPEIUICHHEM B 3€MEIILHOM 3aKOHOIATEIbCTBE CIICIH-
QIBHBIX TPaBWJI BUHIWKAIMY, TIO3BOJISIONIUX YYECTh
0COOEHHOCTH 3€MEIBHBIX OTHOIIIEHHMIA.
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HEKOTOPBIE ACHHEKTHBI NTPUHIUIIA BECIIPUCTPACTHOCTHU B
XO3SMCTBEHHOM CYIOITPOU3BOJCTBE YKPAWHBI

H. UBAHIOTA,
KaHAWJAT FOPUANIECKUX HAyK, CTapLIMI IpernofaBaresb Kageaphl X03sHCTBEHHOTO, TPayKAaHCKOTO U
TPYAOBOTO MpaBa MapHynoabCKOr0o roCyAapCTBEHHOTO YHUBEPCUTETA

SUMMARY

Determined by the nature of the principle of impartiality, which is the need to eliminate the adverse effects of subjective,
objective, structural factors in the implementation of the court procedural activity in the process of reviewing and resolving
a commercial dispute with a view to protecting the rights and interests protected by law. The emphasis is on the need for
compliance in the field of law-making and enforcement of maximum autonomy and individualization identify specific
violations of the principle of impartiality, the establishment of their content and the reasons in each case in order to
increase the impact and effectiveness of countermeasures. Allocated subjective, objective, structural impartiality of the
judge. Developed proposals for amendments to the Commercial Procedure Code of Ukraine, in particular, on: consolidating
definition of “fairness” and the order of disqualification.

Keywords: impartiality, disqualification of a judge, the system guarantees economic dispute, the economic court.

fkhk

Omnpenensiercsi CyIIHOCTb MPHHIMIA OSCIPUCTPACTHOCTH, KOTOpast 3aKII0YaeTCsl B HEOOXOAMMOCTH HCKIIIOUEHHST He-
TaTUBHOTO BIIMSHUS CyOBEKTUBHBIX, 0OBEKTHUBHBIX, CTPYKTYPHBIX (DAaKTOPOB MPH OCYIIECTBICHUH CYIIOM MPOILECCyaNIbHON
JIESITEILHOCTH B MPOIIECCE PACCMOTPEHUS U pa3pellieHuns] X035 HCTBEHHOTO CIopa C HEeNbI0 00ecreYeH sl 3allUThl paB 1
OXpaHsAEMbIX 3aKOHOM MHTEpecoB. Jlenaercst akiieHT Ha He0OXOIMMOCTH COOJTIOZICHUS B TIPaBONIPHUMEHHUTEIIFHOM U ITpaBo-
TBOpUYECKOH chepe MakCUMalIbHOI aBTOHOMHU3AIMH U HHAWBHUIyaIN3aI[{ BBISIBICHNS KOHKPETHBIX HAPYIICHUH IPUHIUIIA
6ecIpUCTPacTHOCTH, YCTAaHOBJICHHS UX COJICP)KaHM M NMPUYMH B KAXKIOM OTJACIBHOM CIIy4dae C LIEJIBI0 MOBBIEHUS 3(-
(DEeKTUBHOCTH CpPEJICTB BO3/ICHCTBUS U HMPOTHBOJCHCTBHS. BhIAeistoTcsi cyObeKTHBHAs, 00ObEKTHBHAS, CTPYKTypHas Oec-
MPUCTPACTHOCTD cyabu. OG0CHOBBIBAIOTCS MTPEAJIOKEHHUS [0 BHECEHHIO M3MEHEHHH U IOTIOTHEHUH B X035iICTBEHHBIN NPO-
ieccyaIbHBINH KOJAEKC YKpauHbl, B YaCTHOCTH, OTHOCUTEJIBHO: 3aKpeIlieHre NeGUHUINYT «OeCIIpUCTPAaCTHOCTHY U MOPSIIKa
OTBOZA CY/IbH.

KiroueBble ci10Ba: OeCIpUCTPaCTHOCTD, OTBOJ CYAbH, CHCTEMA TaPAHTUH, XO3IHCTBEHHBIN CIIOD, XO3SIMCTBESHHBIH CYI.

Hocmnom«a npodsembl. IHTepHALIMOHAIN3A-
LUsI U TPAHCHALMOHANN3AIMS MEXIyHapos-
HBIX MPUHLUIIOB IIPaBOCYAHS, OCHOBHOE MECTO CpEeIH
KOTOPBIX 3aHUMAET MIPUHLIUI OECTIPUCTPACTHOCTH CY-
Jieid, 0OBbEKTUBHO 00YCJIaBIMBAET HEOOXOAUMOCTD €I0
periaMeHTaluy B XO3SIHCTBEHHOM CYZIOIIPOHU3BOICTBE
Vkpaussl. [Ipu 3ToM KadecTBO Takol pernaMeHTaluu
HEpas3pbIBHO CBSI3aHO C XapaKTepHUCTUKaMH 3 (HeKTHB-
HOCTH TIpaBa Ha CHpaBeIIMBOE cyneOHOe pa3dupa-
TEJIBCTBO.

OCHOBHBIE [I€MOKpAaTHYECKHE IOCTIKEHUs Oec-
NPUCTPACTHOCTH Cyler oTpakeHbl B KoHBeHuIMH 0
3aluTe TMpaB YeIOBeKa M OCHOBHBEIX cBoOOx (1950
r.), BeceoOmelt nexnapanuu npae denoseka (1948 r.),
MeXIyHapOIHOM MaKTe O MPaKAAHCKUX U HOJIUTHYC-
ckux mpaBax (1966 r.), EBponetickoii xapTuu o crary-
ce cyzmeit (1998 1.), OCHOBHBIX PUHINTIAX HE3aBUCH-
MocTH cyaeOHbIX opraHoB (1985 1), DddexTuBHBIX
npouenypax ocymecTsieH!ss OCHOBHBIX NPHHIHIIOB
HEe3aBUCHMOCTU CyAeOHbIX opraHoB (1990 1), Pexo-
MeHnammsx R (94) 12 Komurera MuHHCTPOB rocy-
napctBaM - wieHam Coeta EBpoIib! 0 He3aBUCHMOCTH
cyneit (1994 1), KoTopbie B CHITy CBOEH IPaBOBOM MPH-
POZIBI HE PaCCMATPHUBAIOT YKa3aHHBIA BOIPOC CHCTEM-
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HO. DTO 00yClaBINBaeT HEOOXOMUMOCTE €TI0 YTOUHE-
HUS B HAIMOHAJIFHOM 3aKOHOATENbCTBE U CyaeOHON
TIPaKTHUKeE.

B mHactosimee Bpems, ONTUMalbHAS peaH3aIys
MEXyHApOIHBIX CTAaHIAPTOB OECIIPUCTPACTHOCTH CY-
Jiel B YKpauHe YCIOXKHSIETCS, B CBA3U C HECOBEPIILICH-
CTBOM JEWCTBYIOIIET0 MPOIECCYaTbHOTO 3aKOHOIa-
TENbCTBA, B YACTHOCTH, OTHOCHUTEIHHO OIPEIeTICHNUS
ee KpUTepreB, KOMIIOHEHTOB, MEXaHU3MOB TapaHTHH
Y TIPEBEHTHUBHBIX MEp HapyIIeHHs. 3aKOHOAaTeIbHas
a0CTpaKTHOCTh B YaCTH TOHWUMAaHWS TpHHITATIA Oec-
MIPUCTPACTHOCTH  OOYCIIOBIIMBAaeT BO3HUKHOBEHHE
MHO)XECTBEHHOCTH TPAKTOBOK €T0 CONIEPXKAaHUS W Ha-
3HAYEHHs B JOKTPHUHE XO3SMCTBEHHOTO MPOIECCYalThb-
HOTO TIpaBa.

Taxum 00pazom, CyIIECTBYIOT O0OBEKTUBHBIC TIPEI-
MOCBUTKY, JUKTYIOMIHE HEOOXOAMMOCTh COBEpIIEH-
CTBOBaHHS TEOPETUYECKUX OCHOB TIPUHIIHIIA OeCTIpH-
CTPaCTHOCTH B XO3SHICTBEHHOM CYNOIPOW3BOJCTBE U
pa3pabOTKH MPAKTHYECKUX MTPOOJIEM €TO peaTi3alliH.

Cocrosinue uccaegoanusi. Hekotopsie Bonpockl
OTIpeIeNieHHS 1 peai3alliy TPUHITUITA OeCIIPUCTPACT-
HocTH cynent uccnenosanu Tenunko B. E. [1, ¢.98], T'o-
ponosenko B. B.[2], Pycenko U. A. [3], IIpoxoneHko
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O. b. [4] u npyrue yuensie. HecMoTpst Ha OTCYTCTBHE
Cpeny YYEeHBIX COMHEHHsI B IPaBOMEPHOCTH YTBEpIK-
JICHUSI O TOM, YTO OECHPHCTPACTHOCTD SIBIISIETCS He-
OTHEMJIEMOM UYepTON CTAOMIBLHOTO M Ka4eCTBEHHOTO
MIPaBOCYIHsI, OTCYTCTBHE €AMHOW KOHUEMNIUU TOHH-
MaHHS €€ CYITHOCTH CKa3bIBAETCS Ha KOMIJIEKCHOCTH
Y B3aMOCBSI3U ITPOBOANMBIX HCCIIEIOBAHUI.

Leabio crateu siBisieTcs: pa3paboTka TeopeTuye-
CKUX OCHOB M 000CHOBAHHE HOBBIX MTOJIOKEHHH OTHO-
CHUTEJIBHO COBEPILEHCTBOBAHUS INPABOBBIX ACIEKTOB
MIpUHIHIA OECIIPUCTPACTHOCTH B XO3SIHICTBEHHOM CY-
JIOTIPOM3BO/ICTBE YKpaMHbI HA OCHOBE aHAJIN3a OTeYe-
CTBEHHOTO ¥ 3apy0e:KHOTO 3aKOHOJATENhCTBA U TPaK-
TUKU €ro MmpuMeHeHus. s peanusanuu 3TON LIenu
B CTaTbe PEIIaloTCs TaKWe 3aJa4d Kak OIpeieieHre
CYIIHOCTH TIPHHIMIA OECIPHUCTPACTHOCTH B XO35IH-
CTBEHHOM CYJOIPOU3BOJICTBE, BHISIBIIEHHE U KOHKPETH-
3aIis CHCTEMBbI TapaHTHl OeCIIpUCTPACTHOCTH Cy/Ieii;
BBIZICJICHHE BUJIOB OECHPUCTPACTHOCTH; BBICHEHHE
MIPUYHMH HApYIIEHUs MPUHIMIIA OeCTPHCTPACTHOCTH,
pa3paboTka MPEeIOKEHNs 110 BHECEHUIO M3MEHEHHH
1 JOTIOJIHEHUM B JIEHCTBYIOLIEE XO3SMCTBEHHOE IIPO-
LieCCyaJIbHOE 3aKOHO/IaTENbCTBO YKPauHBbI.

MeTtoabl. B paMkax vicciieioBaHHs TEMbI CTaThbU HC-
TOJTB3YEeTCsl KOMIUIEKC OOIIEHAYYHBIX U CIICIHaTbHBIX
METOJIOB MCCIIE0BAHNS U TIO3HAHMS, IPUMEHIEMBIC B
COBPEMEHHOW MPaBOBOM JOKTpUHE. J(HaneKkTnyecKuit
METOJI MCTIOJIb3YETCs B MpoIlecce HayYHOTO MO3HAHUS
CYIIIHOCTH NMPHHIIMTIA OECIIPUCTPACTHOCTH U CHCTEMA-
TU3AIMU ero rapanTuii. JIji1 000CHOBaHHS TEOpETHYEC-
CKUX BBIBOJIOB, MPAKTHUECKUX MPEIIOKEHUN IO CO-
BEPIICHCTBOBAHMIO JICHCTBYIOIIETO MPOILIECCYaTbHOTO
3aKOHOJATENILCTBA YKPAWHbI OTHOCHUTENBHO MPHUHITH-
ma OecrnpUCTPACTHOCTH HCIOJIB3YIOTCS METOABI aHa-
JU3a ¥ CHHTE3a, & CHCTEMHO-CTPYKTYPHBIH - 11 pa3-
paboTKH BUIOB OECTIIPUCTPACTHOCTH, MCCIEIOBAHUS
MIPUYWH HAPYIICHUS TPUHIUIA OCCTIPUCTPACTHOCTH
B XO3SIIICTBEHHOM cynonpon3BoacTBe. C MOMOIIBIO
(hopMaIbHO-TIOTHYECKOTO METOA UCCIETYETCS X035~
CTBEHHOE IPOIIECCYATbHOE 3aKOHOAATENILCTBO YKpan-
HBI C LIEJIBIO BBISIBIICHHS KOJUTH3HH U TIPOOETIOB B pery-
JIUPOBaHUM OCCHPUCTPACTHOCTH cyaei. C IMOMOIIBIO
CPaBHHUTEIBHO-IIPABOBOTO METO/A AHAJIU3UPYIOTCS
BOIIPOCHI OECHPUCTPACTHOCTH CyIEH B 3apyOekHOM
3aKOHOJATENILCTBE, YTO MO3BOJISAET BBISIBUTH XapakTep-
HBIE YePTHI ATOTO MIPHUHIUIIA U HOBBIE TEHJACHILIUHN €T0
COBEPIIEHCTBOBAHMS, KOTOPBIE MOTYT OBITH MCIIONB30-
BaHbI B YKpauHe.

H3noxenue ocHoBHOro marepuana. [lpuHrmmn
0ecnprCTPaCTHOCTH HE TONYYHII CBOETO 3aKPEIUICHHUS
B KoHCcTUTY1IIMM YKpanHbl, OAHAKO HAILIEN CBOE OTpaXe-
uue B cr.1 3akoHa Yipaunsl ot 07.07.2010 Ne 2453-VI
«O cymoycTpoiicTBe U craryce cymei» [5]. YkazanHas
CTaThsl NIEKJIAPUPYET OCYIIECTBICHHE CyAeOHOW Bia-
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CTH B YKpaI/IHe B COOTBETCTBHUU C KOHCTUTYHHOHHBIMHU
MIpuHOUIIaMHA pasaCIICHUA BHaCTei/‘I, HE3aBUCUMbIMU U
OecnpHrCTPaCTHBIME CyJlaMH, 0Opa30BaHHBIMHU COIJIAC-
HO 3aKOHY. JTO TMOJOKEHHE KOPPECTIOHIUPYETCS C .
1 ct. 6 KonBeHIMY 0 3aImuTe TpaB YeJIoBEKa U OCHOB-
HBIX CBOOOT [6], perycMaTpHBalOIIIei MPaBo KaKIO0TO
Ha CTIPaBEUIMBOC U MTyOITMIHOE Pa3dupaTeIbCcTBO JIeNa
B Pa3yMHBIN CPOK HE3aBUCHMBIM U OCCIIPHUCTPACTHHIM
CYIOM, CO3MaHHBIM Ha OCHOBAaHMM 3aKOHA, KOTOPBI
pa3pemyT CIop O €ro MpaBax M OOS3aHHOCTSIX TPaX-
JTAHCKOTO XapakTepa WM YCTAaHOBHT OOOCHOBaHHOCTH
JF000TO MPENBSIBICHHOTO €My YTOJIOBHOTO OOBUHEHHS.

OpnHako ero IPOBO3MNIANICHHE HE 00eCIednsio
WHTETPATUBHBINA XapaKTep 3aKOHOTBOPUECKOM Jiesi-
TENBHOCTH, B YaCTHOCTH, B cepe XO3SICTBEHHOTO
cymorpousBoacTBa. [loaTBepkaeHneM 4eMy CIyKHAT
OTCYTCTBHE B XO34WCTBEHHOM ITPOLIECCYaIbHOM KO-
nekce Ykpawnsl (manee — XIIK) camoit medurumImm
«OeCTIpUCTPACTHOCTH». ITO HE COOTBETCTBYET COBpE-
MEHHBIM TEXHOJIOTHsIM HOPMOTBOPUYECTBA, TIIABHOH Xa-
PaKTEPHUCTHKOM KOTOPOTO, Kak oTMedaeT YepHooems I
T., sBIsI€TCS TO, YTO HOpPMA TIPH BO3HUKHOBEHUH KOH-
CTPYHPYETCS C IIOMOIIIBIO ONPeACIICHHBIX TOHITHH |7,
c. 34]. Kpome TOTO, KaK CrpaBemIMBO yTOdHsAET JKe-
pebxuH B.E., "MEHHO OHU IPUAAFOT COITIACOBAaHHOCTh
HOPMAaTHBHO-TIPAaBOBOMY aKTy, CO3IAIOT YCIIOBHSA UIS
OTHO3HAYHOCTH B TIpaBe [8, ¢. 27].

OtcyTrcTBHE 3aKPETICHAS (hopMaTbHO-
OTIPEIeTICHHOTO TTOHATHUS OECIIPUCTPACTHOCTH TIPHBE-
JI0 K 00pa30BaHUIO OICHOYHOW TEKCTOBOW KOHCTPYK-
muu B XIIK 00 oTBome cympH, KOTOpas BBICTYIIACT
IJIaBHOM TapaHTHel caMoil OecripucTpacTHOCTH. Tak,
B 1. 1 ct. 20 XIIK ycTaHOBJI€HO, YTO CY/IbS HE MOXKET
Y4acTBOBAaTh B PACCMOTPEHHH JIeja U MOJIEKUT OTBO-
Iy (caMOOTBOY) €CITH OH SIBIISICTCSI POIACTBEHHUKOM
JIUTI, YYaCTBYIOIIHMX B CYZIEOHOM TIpoIiecce, eCITA OBbLT
HapyIIeH MOPSAAO0K ONpeNeNeHus] CyIbH IS PacCMO-
TpeHHUd JieNia, YCTAaHOBJIEHHBIM 4YacThlO TPEThEe cTa-
U 2-1 HacTosiero Konekca, win ecim yCTaHOBJIEHBI
IpyTHE OOCTOSATENCTBA, BBHI3BIBAIOIINE COMHEHHE B
ero Herpens3aTocTH. Cynbs, MPUHUMABIINI ydacThe
B PacCMOTPEHHH JIeNla, He MOXKET y4acTBOBaTh B HO-
BOM PacCMOTPEHHWH JeJia B CIlydae OTMEHBI PEIIeHIS,
OTIpeJIeNIeHNs, TOCTAHOBJICHUS, IIPHHATOTO C €ro y4a-
CTHEM, WU B IIEPECMOTPE MPUHSTHIX MIPH €T0 yIaCTHH
peuieHuil, onpeeaeHuii, MOCTaHOBICHUN 10 BHOBb
OTKPBIBIIAMCS OOCTOSITETTLCTBAM [9].

B pesynbrare aHannza yka3aHHOW HOPMBI MOKHO
YCTaHOBHTH, BO-TIEPBBIX, OTCYTCTBHE CAMOTO TEPMHUHA
«OecTIprCTPacTHOCTI», KOTOPBIA 3aJeKIapUpOBaH B
3akoHe YkpauHbl «O CyI0yCTPOWCTBE U CTaTryce Cy-
Teii», UTO SIBIISIETCS PE3YABTATOM JETEPMUHAIINH TTOSIB-
neHns 1e(eKTOB FOPUANIECKON TEXHUKH, BO-BTOPHIX,
WCKITFOYHUTENFHYI0 OTPAaHIYEHHOCTh OOCTOSTEIhCTBA-
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MU, BBI3BIBAIOIINX COMHEHHE B HEMPEIB3SITOCTH CY-
JIbH, 4TO KacaeTrcs cyry0o CyObeKTUBHOTO KPHUTEPHSI
TpeOoBaHUsI OeCIPUCTPACTHOCTH. B pe3ynbsrare Mox-
HO OTMETHUTBD, YTO Takas GOpMYIHPOBKA HE YUUTHIBACT
no3unnio EBpomeiickoro cynga mo mnpaBaM yeloBeKa
OTHOCHTEIIFHO TpeOOBaHUS OEeCIpUCTPACTHOCTH, KO-
TOpast OJKHA OJJHOBPEMEHHO OIPEIEIISATHCS 10 CyOb-
EKTHBHBIM (B YaCTHOCTH, HAIMYUEM IIPEAB3ATOCTH) U
OOBEKTUBHBIM KPUTEPHSIM.

B uacti cyObEKTUBHOTO KPUTEPHS YUUTHIBAIOTCS
JMYHbIe YOSXKICHHUS U TOBEACHHE OTICIBHOIO CY/bH,
TO €CTh TO, TIPOSIBIISUI JIU CYIbsI IPEAB3SATOCTD WIIN He-
MPENB3STOCTh 0 KOHKPETHOMY Jeiy. OTHOCHTENBHO
OOBEKTUBHOTO KPHUTEPHS ONpPEACIeTCs, Cpeau Apy-
THX acleKTOB, 00ecleYnBall JH Cyll, KaK TaKOBOU, M
€ro COCTaB YCIJIOBHUS, TIPH KOTOPHIX ObLIH OBl HEBO3-
MOXKHBI JIFOOBIE COMHEHHUS B €0 OECIIPUCTPACTHOCTH.
B kax0M KOHKPETHOM JIeJie CIIeAyeT periaTh, HMEIOT
JM paccMarpUBacMble OTHOUICHHS TaKylO MPUPOLY H
CTETIeHb, CBHJIETENILCTBYIONIME 00 OTCYTCTBUH Oec-
MPUCTPACTHOCTH cyna. Yto kacaercsi CyObEeKTHBHOTO
KPHTEPHS, TO JIMYHAsi OECIPUCTPACTHOCTD CY/IbH Tpe-
3IOMHUpYETCsl TIOKa HE TIPEICTABICHO J0KA3aTeIbCTB
nporuBonoyioxkHoro («Belukha v. Ukraine» Bix
09.11.1996 p.) [10].

Heobxomumo o0paruTh BHHMMaHHE, 4YTO KpOME
00111e0003HaUYCHHBIX KPUTEPUEB OECIPUCTPACTHOCTH
CYIIECTBYIOT €llle U crenu(puyeckrue, BBITEKAIOIIUE
W3 CTPYKTYPHBIX KOMITOHEHTOB MPOLIECCYaTbHON KOM-
nereHuuu cyneil. Tak, «B pamkax Takoro oprasa, Kak
TocynapcrBennsiii CoBer (...), TONBKO TOT (DakT, 4TO
HEKOTOpPbIE JIMIa OCYHIECTBISIOT TOCIENOBATENBHO,
B OTHOIICHUH OJIHUX W TEX K& PElICHHH, JBa TUIIa
MOJIHOMOYU, TO3BOJISIET TOABEPTHYTH COMHEHHIO
CTPYKTYPHYIO 0OECHpPUCTPACTHOCTh BBIIICYKA3aHHOTO
opranay [11].

[Mpumepom HapyIeHUsI UMEHHO CTPYKTYpHOI1 Oec-
MPUCTPACTHOCTH B YKPAWHCKOM CYJIOTIPOU3BOJICTBE SIB-
nserca nonoxenue XIIK, cormacHo KOTOpoMy BOIPOC
00 OTBOJIE CY/IBY PEIIAeTCs B COBEIIATEILHOM KOMHATE
CYZIOM B TOM COCTaBe, KOTOPBIH paccMarpuBacT Jeo,
0 YeM BBIHOCUTCS TIOCTaHOBJICHHE, a 3asBIICHHE 00
OTBOJIC HECKOJIBKUAM CY/BSIM WM BCEMY COCTaBy Cy/a
pemraercss mpocThiM OoJBIIMHCTBOM TO0coB [9]. C
HENbI0 TPEOJIONICHNS] YKA3aHHOW KOJUTM3UH CYUTAEM
1enecooOpa3HbIM BHECTH OIPE/ICIICHHBIC N3MEHEHUS,
B COOTBETCTBUH C KOTOPHIMH BOIPOCHI OTHOCHTEITHHO:
OTBOJIA CY/IbH, PACCMATPHUBAIOIIETO JIEJI0 EAUHOIIYHO,
pa3pemarTcsi UCKITIOYUTENBFHO TpeliceaTeNieM  Xo-
3IHCTBEHHOTO CYJIa; OTBOJIA CY/IbH MIPH PACCMOTPEHUH
JieTia B KOJUIETHAITBHOM COCTaBe, Pa3peliatoTcs TEM JKe
COCTaBOM Cy/Ia OOJIBITTHCTBOM TOJIOCOB B OTCYTCTBHUE
CYIIbH, KOTOPOMY 3asiBIIEH OTBOJI, OTBOJIA BCEX CyIeil
MpU PACCMOTPEHHH JieNia B KOJJICTHAIBHOM COCTaBe,
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pasperiaTcs mpeaceaaTeraeM X03IHCTBEHHOTO Cy/a.
AHaIOTUYHBIN MTOPSAOK COACPIKUTCS B ApOUTPaKHOM
npoiieccyaibHoM Kojiekce Poccuiickoit denepanuu u
JTIOBOJTBHO 3(h(heKTHBHO pean3yeTcs.

Takum o00pazoMm, BHIAMH OCCIPHUCTPACTHOCTH
CYIIbM SIBIISIIOTCS: @) CyOBEKTHMBHAs, KOTOpas Xapak-
TEpU3yeTCs] OTCYTCTBHEM KaKOW-THOO OJIarocKiIoH-
HOCTH WJIM TIPENB3ATOCTH; 0) OOBEKTHBHAs, KOTOpas
XapaKTepH3yeTcsl COOMIONICHNEM TapaHTHIl MCKITFoYe-
HUS JTFOOBIX 000CHOBAHHBIX COMHEHHUI OTHOCHUTEIBHO
KOHKPETHOTO JIefia; B) CTPYKTypHas, KOTopasl Xapak-
TEpU3yeTCsl OTCYTCTBUEM COBMEIICHHS MOCIIEI0Ba-
TENBHBIX TOTHOMOYHI OTHOCHTENIFHO OJIHUX U TEX JKe
pelieHuit.

Komurer mo mpaBaM dYenoBeka yCTAHOBWI, HYTO
MpaBO OBITH CYIMMBIM HE3aBUCHUMBIM W Oecrpu-
CTPacCTHBIM CyIOM SBJISIETCS aOCOJIOTHBIM IIPABOM,
HE TIPETyCMaTPUBAIOIINM HUKAKUX UCKITIOUEHUH [12,
¢.19]. IToaToMy rocymapcTBO B pe3yiibTare BHEAPCHIS
oTpeneNieHHON ()OPMBI TIPABOBOTO MPOTEKIIMOHU3MA
YKa3aHHOTO TpaBa, B CBOIO OYEPEIb YCTAHABIMBACT
CHCTEMY TapaHTHH NPUHIWIA OeCTIPHCTPACTHOCTH,
KOTOpPBIE CO3[Aaf0T MPENNOCHUTKA W YCIOBHUS €r0 CO-
omonenus. K cucrteme rapaHTHII OTHOCSTCS:

1) IpeeInbl OCyIECTBICHUS ASSITEIFHOCTH X035H-
CTBeHHBIMH cyfamu. Cyapsi ITOIDKEH OCYIIeCTBIATH
CYZIOTIPOM3BOZCTBO B IpEZeNiax U TOPSIKE, OIpere-
JICHHBIX TIPOIECCYaATTFHBIM 3aKOHOM, H MPOSIBIISTH TIPH
3TOM TaKTHYHOCTH, BEXKIIUBOCTD, BEIIEPKKY U yBaXKe-
HHUE K YJaCTHHKaM CyAeOHOTO Tpo1iecca 1 IpyTuM JIH-
mam [13]. Cymsl TOKHBI COONMIONATh YCTaHOBJICHHBIS
MpoIIecCyaTbHBIMU 3aKOHAMH ITPABUJIA TOJCYAHOCTH U
TIOABEZIOMCTBEHHOCTH CTIIOPOB, YUUTHIBATH, YTO TOJb-
KO ITpaBa, CBOOO/IBI ¥ 3aKOHHBIE HHTEPECH! yUaCTHUKOB
MIPaBOOTHOIIEHUH, BO3HHUKAIONINX W3 OTPeeNIEHHBIX
3aKOHOM OCHOBAHHWH H JPYTHX IOPUANIECKIX (PaKTOB,
TIOZTIEXKAT CyeOHOI 3aIIrTe TPeyCMOTPEHHBIM 3aK0-
HOM H / WJTH TOTOBOPOM criocodom [14].

2) mporeccyanbHast GopMa OCYIIECTBICHUS Jes-
TENBHOCTH XO3SHCTBEHHBIMH CYHaMH, T.€. perIaMeH-
THPOBAHHOCTh  XO3SWCTBEHHBIM  IPOIECCYATbHBIM
3aKOHOJIATEILCTBOM ITOPSIOK PACCMOTPEHUS M pas-
pemrenns cropoB. CormacHo cT. 4-1 XIIK [9] xo3sid-
CTBEHHBIC Cy/Ibl Pa3peliaroT XO3SWCTBEHHBIE CIIOPHI
B TIOPSIIKE MCKOBOTO TPOW3BOJICTBA; XO3SHCTBEHHBIC
CYIIBI pacCMaTpHBAIOT Jiea 0 OaHKPOTCTBE B MOPSI/IKE
MIPOM3BOJICTBA, TIPEAYCMOTPEHHOM HacTosM Komek-
COM, C Y9E€TOM OCOOEHHOCTEH, YCTaHOBJICHHBIX 3aKO-
HOM YkpauHbl «O BOCCTAHOBJICHHH IIIATEKECIIOCO0-
HOCTH JTOJDKHUKA VI TIPU3HAHWUH €70 OaHKPOTOM.

3) cpeactBa KoHTpONA. KOHTpOIb OBIBaET pa3HBIX
BUAOB U ¢GopM. B 3aBHCcHMOCTH OT CyOBEKTOB €ro
OCYIIECTBIICHHS U XapaKTepa UX MOJTHOMOYHI MOYKHO
BBIJICNIUTH: a) BHYTPEHHUH, OCYIIECTBIISIEMBII CO CTO-
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poHbI Briciieli kBann(pUKaOHHOW KOMUCCHH Cy/Iei
VYkpaunsl, Beiciiero cosera IOCTULMN HA OCHOBaHUU
3axkoHOB YkpauHbl «O CyIOyCTpOICTBE U CTaTyce Cy-
nei», «O BrIciieM coBeTe I0CTUIUNY, U XO3SHCTBEH-
HBIMHU CylaMH Pa3IUYHBIX 3BEHBEB B MpoIlECcce Tepe-
CMOTpa CyIeOHBIX aKTOB; 0) CAMOKOHTPOIIb, OCYIIIECT-
BIIIEMBIN CAMHMH CYZIbSIMH XO3SHCTBEHHBIX CYOB; B)
OOIECTBEHHBIH KOHTPOJIb C YYETOM MyOIMYHOCTH H
IIACHOCTH cyneOHOTro Tporiecca.

4) cpencTBa MPaBOBOM 3alIUTHI, KOTOPHIE IMPH-
MEHSIOTCS Ui 0OeCIeyeHus JIMYHOW Oe30MacHOCTH
W TOCYapCTBEHHOM 3alIUTBI CYJEN B COOTBETCTBUU
¢ 3akoHOM YKpamubl oT 23.12.1993 Ne 3781-XII «O
rOCYAapCTBEHHOI 3a1uTe pabOTHIKOB CyZia U TIPaBoo-
XpaHUTENBHBIX OpraHoBy [15].

5) cpeacTBa IOPUANIECKON OTBETCTBEHHOCTH, IO
KOTOPBIMH TIOHUMAeTCsI HACTYIUIEHHE HETaTUBHBIX T10-
CJEJICTBUM, KaK JIJIsl CyZIed, TaK U JJId JPYTuX JULL, KO-
TOpbIe CBOMMH JeHCTBUSIMU (Oe37eliCTBUEM) MPEIsIT-
CTBYIOT BBITTOJTHEHHIO CYAIBSIMH UX CITY)K€OHBIX 00s13aH-
HocTel. [l cobmoneHns CyibIMI He3aBUCUMOCTH U
OecnpHrCTPaCTHOCTH B TIPOLIECCE OCYIIIECTBICHHUS Tpa-
BOCYIUSI MOTYT OHMTh TIPUMEHEHBI CJICIYIOUINE BUIIBI
IOPUINYECKON OTBETCTBEHHOCTH: JUCLUIUIMHApHAS,
a/IMUHHUCTPATHBHAS, YIOJIOBHAs, I'pakKJaHCKas, KOH-
CTUTYLIMOHHAS U JIpyTHeE.

Crarpeit 126 Koncturymmu YKpawmHBI TPOBO3-
[JIalIeHo, YTO BIHMSHHE Ha CYABIO JIIOOBIM CIIOCOOOM
3amperntaercs. [Ineaym BepxoBHoro Cynma YkpauHbl
YCTAHOBWJI, YTO MO/l BMEIIATEIHCTBOM B JIESITETHHOCTD
CyZ1eOHBIX OPTraHOB CJeAyeT TOHNMATh BIUSHHUE Ha CY-
IIbIO B 10001 popme (pockda, TpeboBaHue, yKazaHue,
yrpo3a, IOAKYTI, HACHIIHE, KPUTHKA CYIbU B CPEACTBAX
MaccoBoi MHGOPMAIMK IO PEIICHUS Jiea B CBS3HU C
€ro pacCMOTPEHHUEM T.I1.) CO CTOPOHBI JFOOOTO JIHIIa C
LIEJIBIO CKIIOHUTH €T0 K COBEPIIIEHHUIO WIIH HE COBEpILIIe-
HUIO OIIPEJIENICHHBIX MPOLECCYaNbHbIX JEUCTBUN MU
MIPUHATHIO ONPEAEIeHHOro cyae0Horo pemenust. [Ipu
3TOM HE MMEET 3Ha4YCHUSI, C TIOMOIIBIO KaKMX CPEJICTB,
Ha KaKkoW CTaguM MpoIecca W B JAEATENHHOCTH Cyna
KaKkOW MHCTaHIIWU OCYIIECTBIIAETCS BMEIIATEIbCTBO.
Kpome Toro, npeaycMoTpeHo, 9To IpH HATUIHUH OCHO-
BaHMI 1MoJIararh, 4YTO MPOUCXOIUT MOCITATENbCTBO HA
HE3aBUCHMOCTbH CY/IbH OTHOCHUTEIBHO HEMPEAB3SITOTO
pemeHns cyaeOHbIX Jell, OH JOJDKEH MPHHATh MEPHI
JUTS TIPEKPAIIEHUs TaKOTO TIOCATATeNIhCTBA U TPHBIIE-
YEeHHSI BUHOBHBIX JIMII K YCTAHOBJIEHHON 3aKOHOM OT-
BETCTBEHHOCTU. VcxXoas U3 TOro, 4To BO3ACHCTBHE HA
Cy[eil BIEYET IOPUINIECKYI0 OTBETCTBEHHOCTb, CYIBI
BO BCEX CITydasiX BMEUIATENLCTBA B MX JESTEIBHOCTD
Y TIPOSIBIICHUSI HEYBAYKEHHUS K CYIly WIIN CyIbe TOJKHBI
BBIHOCHUTD YaCTHBIE OITPEAEIICHHUS WM TI0CTAaHOBIICHHS,
a €CITM B TaKHX JIEHCTBUAX YCMaTPUBAIOTCA MPU3HAKU
COOTBETCTBYIOIIETO NPECTYIUIEHHUS — PEarupoBaTh CO-
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IJIACHO TPeOOBAHUSM YTOJIOBHO-TIPOIECCYATLHOTO 3a-
KOHOZATeNLCTBA YKpauHsl [ 14].

5) TpeBeHTUBHBIE CPEACTBA, B CHCTEMY KOTOPBIX
BXOIUT 3((eKTHBHBIA MOPSAIAOK W CIOCOO HazHaye-
HUS, 0TOOpa CyJeH, HOBHIICHNE KBATH(HUKAITIH CYIeH
1 pabOTHUKOB ammapara cyja; HaJuiexKaliee mMarepu-
IFHOE U COLMAITbHOE 00ecIedeHue Cy/IeH.

6) cpencTBa MOOMPEHUS, KOTOPHIE CIIOCOOCTBYIOT
CTUMYJIMPOBAHUIO 3aMHTCPECOBAHHOCTH KOHKPETHO-
'O CyIbH B HAJJICKAIIEM UCTIOTHEHUH 0053aHHOCTEH.
Tak, cpeacTBaMu yCTaHOBIIEHHUS PEXHMa HanOOIb-
mIero 6J'IaI‘OHpI/I$ITCTBOBaHI/I$I BBICTYIIAKOT: TOPAIOK
TIPUCYXKACHUS CyACHCKON Harpapl, 0COOBIA OPSIOK
MIPEIOCTABIECHUS CyAbE Kb U YIyUIICHUE eT0 KH-
JUIIHBIX YCIIOBHIA; 00s3aTeNbHOE TOCYJapCTBEHHOE
CTpaxoBaHHE 3a cyeT cpeAcTB PoHIa CONMAIHLHOTO
CTpaxOBaHMsI OT HECUACTHBIX CIIy4aeB Ha MPOU3BOJI-
cTBe U NpodheCCHOHATLHBIX 3a00JIeBaHUN YKpPaWHBI;
OecruraTHoe MEAUITMHCKOE 00CITY)KHBaHHUE B TOCYIap-
CTBEHHBIX YUPEKACHUAX 3APaBOOXPAHEHIS, OCOOBII
MOPSIOK HAYUCIEHUS TEHCHA HIN €XEeMECSIHOTO
MTOKU3HEHHOTO JIEHEKHOTO COIEP)KaHUS CyIAbH B OT-
CTaBKE M T. TI.

B pamkax Teopwu rapaHTHHi HE0OXOIMMO pac-
CMaTpuBaTh HETAaTHBHBIE BO3AEUCTBUA, 0€3 3HAHUS
KOTOPBIX HEBO3MOKHA 3(PQeKTUBHAS ACATEIHHOCTH
[0 YKPEIUICHHIO 3aKOHHOCTH, OOeCIedeHHs IpaB
JUYHOCTH; PEaTbHO TapaHTUW NEHCTBYIOT KaK CO-
BOKYMHOCTh KaKUX-THOO SBJIEHHH, TPOIECCOB,
BKJIFOYAIOMINX KaK TOJOXHUTENbHBIE, TaK M OTPHIIA-
TenbHBIe Bo3aeicTBus [16, ¢. 187-192]. [TosTomy B
XOJIe MCCIIEJIOBAHNS TIPUHIINITA OeCIIPUCTPACTHOCTH
W CHUCTEMEBI TapaHTHH 0co0o0e 3HaUYeHHE MpHodpeTa-
IOT BOIIPOCHI OMPEEICHNUS HETaTUBHBIX (DaKTOPOB
COCMCTBUSL €ro HapylIeHUI0. YUHUTHIBas Mpeso-
CTaBJICHHYIO BBIIIE KJIaCCH(PUKAIIUIO BUIOB OCCIIPH-
CTPAaCTHOCTH, MOKHO BBIETTUTH CIIEAYIOINE TPYTIITHI
MIPUINH: a) CyOBEKTUBHBIC, K KOTOPHIM OTHOCHUTCS
HaJTMIue COOCTBEHHBIX HMHTEPECOB (JIMUHAS 3aWH-
TEPECOBAHHOCTH) CYIbU B OIPEICICHHOM pEIICHUH
XO34MCTBEHHOTO CIIOpa; IIPEenB3sATas CaMOOIEHKa
KaK CPEACTBO CaMOYTBEPKACHHS, HAJTMUNE JTHIHBIX
cBs3ell (mpyXKECKHMX, CEMEHHBIX) CYObU C JIMIAMH,
YYJaCTBYIOIIMMH B Jieiie; 0) 00bEKTUBHEIE, K KOTOPBIM
OTHOCHUTCS] y4acTHE CY[IbU B pa3pelIeHnH KOHKpPET-
HOTO JIeJia, PACCMOTPEHHOTO UM paHHee eIMHOIINIHO
WM B KOJUIETHAIIBHOM COCTaBe, HaJlM4Ke BHEIIHETO
naBieHns (yrposa, HaCHIIHe); B) CTPYKTYpHBIE, K KO-
TOPBIM OTHOCHTCSI CYIIECTBOBaHHE HETPOIIECCYalTh-
HBIX ((DaKTHYECKHUX) OTHOIIECHUH, KOTOPHIE CKJIaIbI-
BalOTCA IIPH PACCMOTPEHUH KOHKPETHOTO Jelia MeX-
Iy CY[IbSIMU Pa3INYHBIX 3BEHBEB CY[IeOHOMN CHCTEMBI.
Tax, cyapl MECTHBIX CYJIOB KOHCYJABTUPYIOTCA C CY-
IIBSIMU AIEIUTSIIIIOHHBIX CYIOB TI0 PEIIEHUIO Aela 0

APRILIE 2014



JURNALUL JURIDIC NATIONAL: TEORIE $I PRACTICA » HAIAOHAJIBHBII FOPUIAYECKUIT KYPHAJL: TEOPHA M TIPAKTHKA « NATIONAL LAW JOURNAL: TEORY AND PRACTICE

CyIIECTBY (B BOMPOCaxX KBaTU(pUKAIIUU, HA3HAUCHUS
HaKa3aHUsl), B Pe3yJIbTaTe Yero Cy[bsi MECTHOTO Cy/aa
OpHUEHTHpYETCS, MPEKIEC BCETro, Ha MPAaBOCO3HAHUE
CBOETO «PYKOBOIUTEIS 1 KOHTPOJIEpa» U3 CyJa BbIC-
1iero ypoBHs [4].

C yd4eToM BBIIICH3IOKEHHOTO, TPEACTABIISIETCS
BO3MOKHBIM OTPENEIUTh CYIIHOCTh MpPUHIMMIA Oec-
MIPUCTpacTHOCTU cyael. OHa 3aKiroyaeTcss B He00Xo-
JMMOCTH MCKITIOYEHHs] HETAaTHBHOTO BIIMSIHHS CYObeK-
TUBHBIX, OOBEKTUBHBIX, CTPYKTYPHBIX (DaKTOPOB TIPH
OCYILIECTBIIEHUN CYAbEW MNPOLECCYabHON NeATeNb-
HOCTH B TIPOIIECCE PACCMOTPEHUS U pa3pelleHus Xo-
3IHCTBEHHOTO CIIOpa C LENbI0 0OECIIeueH s 3aIlUThI
NpaB U OXpaHseMbIX 3aKOHOM HHTepecoB. Heobxomu-
MBI YpOBEHb €r0 peallu3aluy JOCTUTAETCS MUCKITIO-
YUTEIIHLHO HA OCHOBAHUH KAYECTBEHHBIX HHCTHTYIIHO-
HAJIBHBIX HOPM H €IMHO00pa3us CyAeOHON NMPaKTHKH,
MperlycMaTpUBAIONINX MaKCUMAIBHYIO aBTOHOMH3a-
U0 ¥ MHIWBUAYaIH3alHI0 BISBICHHUS KOHKPETHBIX
HapylIeHHH JAaHHOTO TNPHHIMIIA, YCTAHOBJICHUS HX
COZIEpKaHUsl B K&KJOM OTIEIBHOM CIydae C IEIbo
noBbIeHNs 3)HEKTUBHOCTH CPENCTB BO3ACHCTBUS U
IIPOTUBOACUCTBUS.

BeiBoabl. Ha ocHOBaHHMY NTPOBEAEHHOTO UCCIIENO-
BaHUs c(HOPMYITUPOBAHBI CIIEAYIONIIE BHIBOJIBL:

1. O60CcHOBAHO, YTO MPUHIIXT OECIPUCTPACTHOCTH
BBICTYITaeT 00SI3aTEIbHBIM JJIEMEHTOM COBPEMEHHOI
KOHIICTIIIMY 3aIUTHI IPaB U UHTEPECOB B KAKIOM TO-
CyIapcTBe U UMeeT OOJNbIIOe 3HAYCHHE JUIS XapaKTe-
PUICTHKH MPABOCY/IHSI C TOUKHU 3pEeHHS cOalaHCHPOBaH-
HOCTH ¥ CTIPaBE/IJIABOCTH.

2. OmpezerneHa CyIIHOCTh MpUHIMNA Oecrpu-
CTPaAcTHOCTH, C y4ETOM HOPM MEXKTyHApOIHOTO NpaBa
B c(hepe OCYIIECCTBICHUsI PABOCYIHS, KOTOPAst 3aKITIO-
YaeTcss B HEOOXOMMOCTH UCKIFOYCHUsI HEraTHBHOTO
BIIMSTHUS CYOBEKTUBHBIX, 00BEKTHBHBIX, CTPYKTYPHBIX
(haKTOPOB TPH OCYILIECTBICHHU CYAbEH Mpoleccyalib-
HOH JISSITENIbHOCTH B IIPOIIECCe PACCMOTPEHUSI U pa3pe-
HICHHS XO3HCTBEHHOTO CIIOpa, C LEbI0 00ecedeHHs!
3alIUTHI IPAB U OXPaHIEMbIX 32KOHOM HHTEPECOB.

3. OO6ocHoBaHa HEOOXOIUMOCTh COOJIOACHUS
MaKCUMaJIbHOW aBTOHOMH3allMU W WHIMBHIyalH-
3allii TIPU BBISBJICHHH KOHKPETHBIX HapyIICHHI
MpHHIUIA OEeCIPUCTPACTHOCTH, YCTAHOBICHUS WX
COJIEpXKaHHS B KQXKJIOM OTIIEIBHOM ClIydae ¢ [eNbIo
MOBBIICHUS 3P PEKTHBHOCTH CPENCTB BO3ICHCTBHS
Y IPOTUBOJIECUCTBUS.

4. OnpeneneHa cucTeMa rapaHTHA PUHITAITA Oec-
MPUCTPACTHOCTH, B KOTOPYIO BKITFOUEHBI ITPEEIIbI OCY-
HIECTBIICHUS ISSITENLHOCTH XO3SIMCTBEHHBIMU CYJJaMHU,
nporeccyanbHas Gopma OCyIIeCTBICHUS JIESTEIHHO-
CTH XO3SHCTBEHHBIMH CYJIaMH, CPEICTBa KOHTPOIIS,
IOpUANYECKasl OTBETCTBEHHOCThb, MPEBCHTHBHBIE U
MOOIIPHUTENLHBIE CPENICTBA.
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5. IlpemsyioxkeHO BBIICIATH TAKWE BUABI OCCIpH-
CTPacCTHOCTH Cy/IbH, Kak: a) CyObeKTHBHas; 0) 00bEK-
THUBHAS; B) CTPYKTypHasl.

[IpemmaraemMprii TIOXOA MOXET CIIOCOOCTBOBATH
OINpENETICHUIO HOBBIX HAlPaBJICHUH COBPEMEHHOM XO-
3SIICTBEHHON MPOLECCYaIbHON JOKTPUHBI B IOUCKAX
COBEPILIECHCTBOBAHUS MOJIENTN CyNEeOHOM 3aIlUTHI XO-
3IACTBEHHBIMH CyIaMH.
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O CUCTEME TI'OPHOTI'O ITPABA

P. KHPHH,
KaHauaaTt IOpI/II[I/I‘IGCKI/IX HEIYK, JOLICHT, 3aBCHYIOH1Hﬁ Ka(be;[poﬁ I‘pa)K,Z[aHCKOFO u XOBHﬁCTBCHHOI‘ (0} npaBa
FOCY,[[apCTBCHHOFO BBICHICTO y'{€6HOFO 3aBCACHUA ((HaL[HOHaHLHBIfI FOpHBIfI y'HI/IBepCI/ITeT))

SUMMARY

The different scientific going is considered near understanding of maintenance of the system of mountain right, the
modern tendencies of correlation of concepts of use by the bowels of the earth and mountain business, legislation about
the bowels of the earth and mountain legislation are described. The conducted analysis showed that modern development
of public relations in the field of the use, guard and safety of bowels of the earth, and also mountain business, as one
of basic types of these relations, ground for a new look to directions of development of legal norms of this sphere and,
mainly, tendencies of their integration and differentiation. According to an authorial scientific doctrine there is the article
of mountain right, as symbiosis of component parts of right for the bowels of the earth and economic right, it is necessary
to determine on three concepts: is «organization of mountain businessy; it is realization of mountain businessy; it is
«stopping of mountain business». Authorial conception of legal nature of mountain legal relationships and their objective
composition, on the basis of that the ecology-economics model of the system of mountain right is set forth, offers.

Keywords: system of mountain right, use by the bowels of the earth, mountain business, legislation about the bowels of
the earth, mountain legal relationships.

*hx

PaccMoTpeHbI pa3inyHble HaydHbIE MOAXO0/bI K MOHUMAHHIO COJIEPKAHKSI CHCTEMbI TOPHOTO TpaBa, 0XapaKTeprU30BaHbI
COBPEMEHHbBIE TEH/ICHIIUH COOTHOIICHHS TIOHSATHI HEJPOTIOIb30BAHMUS K TOPHOTO JIella, 3aKOHOIATENILCTBA O HEIPaX U rop-
HOTO 3aKOHOAATeNbCTBA. [[pOBEACHHBIN aHATN3 TTOKA3aJI, YTO COBPEMEHHOE pa3BUTHE OOIIECTBEHHBIX OTHOIIIEHHUH B chepe
TOJTb30BAHHS, OXPAHBI M OE30MTACHOCTH HEAP, & TAKXKE FOPHOTO [efia KaK OJHOTO M3 OCHOBHBIX BHIOB 3THX OTHOLICHHH
JIAI0T OCHOBAHHS U1l HOBOTO B3N/l HA HANPABJICHHS Pa3BUTHS MPABOBBIX HOPM JaHHOH cepbl M, ITaBHBIM 00pa3oM,
TeHACHUMI uX MHTerpamun u nuddepenimanny. CoriacHO aBTOPCKOH HAyYHOW NOKTPHHE, MPEAMET FOPHOrO MpaBa Kak

CUMOHO03 COCTABHBIX YacTei IIpaBa HEAP U XO3SMCTBEHHOTO IpaBa CJICAYET ONPEACIIATH IO TPEM INOHATHAM:

- «OpraHusanus rOpHOTro JACIay,
- OCYIICCTBJICHUEC TOPHOTO ACIa»,
- (IMPCKpalCHUC ropHOTro acjaar».

Hpe/:[nomeHa ABTOPCKasi KOHLICTIIINA IOpI/IHI/I‘IeCKOﬁ OpUPOAbl TOPHBIX HpaBOOTHOIHeHI/Iﬁ 1 UX 00BEKTHOIO cocCTaBa, Ha
OCHOBaHHH KOTOpOI71 C(i)OpMyJ'IHpOBaHa 9KOJIOTO-XO3SIHCTBECHHAS MOJECIIb CUCTCMbI TOPHOT'O ITpaBa.
KiroueBrble cjioBa: cucrema TOPHOTO IIpaBa, HEAPOIIOJIB30BaHNUE, TOPHOE ACII0, 3AKOHOAATEIILCTBO O HEAPaX, TOPHBIC

TIPaBOOTHOLICHUS.

Hocmanoeka npooaemst. Boripoc o cucreme
TOPHOTO TpaBa HACKOJIBKO JAPEBHUN, Ha-
CTOJIKO M coBpeMeHHbIN. Haunnas ¢ 1870 r., korga
IOpUINYecKas OOIIECTBEHHOCTh CMOITIA MO3HAKO-
MHUTbCS C MHEHHEM Brnanumupa AnexcaHapoBuya
I'pammaruukoBa (1823-1906), u310KEHHBIM B €TO
MoHorpadui [1], AucKyccuu o mpeaMere, 00beKTax
1 CHUCTEME FOPHOTO IpaBa nponospkarores. [locien-
HASI KaTeropus, Kak CUCTEMHOE, 11eI0CTHOE 00pa3o-
BaHHE, TEOPETUYECKH JIOJDKHO 00JIafaTh KOHKPET-
HBIMH CBOWCTBaMH, CBSI3IMH, BHYTPEHHEH CTpYyK-
TypoH, a He BBITNISAIETh KaK IPOCTasi COBOKYMHOCTD
WJIM CyMMa 3JIEMEHTOB. FIMEHHO Ha 3TOH Io4Be npo-
JOJKAIOTCS TTIOMCKH COBPEMEHHBIX MpeCTaBUTeNeH
TOPHO-TIPaBOBOM HAyKH, MOCKOJBKY CHCTEMa pac-
CMaTpUBAaeMON OTpACIH IMpaBa, BO-TIEPBBIX — 00b-
€KTHUBHOE SIBJIEHUE, MIPEONPEACICHHOE CIOKHUBIIN-
MHCsA OOLIECTBEHHBIMH OTHOLIEHUSMHU. BO-BTOPBHIX,
ABJIEHNUE COIMAJIbHOE, O0YCIOBIEHHOE HAIlMOHANb-
HBIMH, HWCTOPUYECKUMH, KYJAbTYPHBIMH U HHBIMU
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¢dakropamu. B TpeThuX, sBIEHUE JUHAMUYHOE, CIIO-
COOHOE U3MEHSTH CBOIO BHYTPCHHIOIO OPTaHU3aLINI0
II0/1 BO3IEUCTBUEM BHEIIHETO OKpyxkeHus. [loaTomy
HCCIIEZIOBaHUSl CUCTEMBI OTPAciH MpaBa BooOlIe M
TOPHOTO B YacCTHOCTH CJeQyeT OTHecTH K (yHna-
MEHTAJIbHBIM, UMEIOIIUM J0CTaTOYHO Ba)KHOE 3Ha-
YeHHUE U JIJIS PaBOTBOPUYECKOM, U ISl TpaBOIIpUMeE-
HUTEJILHOU NPAKTUKH.

Teopernueckoll OCHOBOM Hay4YHBIX U3bICKaHUI B
00JIacTH TOPHOTO TpaBa YKpPauHbI SABISIOTCS TPYIBI
B. U. Aunpeiinesa, I. U. bamiok, A. I'. bookosoii, O.
A.I'punan, Y. H. Ko3esixoBa, M. B. Kpacuosoi, E. B.
Jleonogoii, O. FO. Makapenko, H. I1. MenBeaesoii,
A. H. Oneitnuka, C. B. Pa3smeraena, 10. C. Illlem-
gymenko, O. I1. Hlemskosa, B. K. ®unarosoit, U.
B. XoxnoBoii u apyrux. Cpeau COBpeMEHHBIX poc-
CUHCKHX HCCJeIoBaTeliel mpo0aeM TOPHOTO MpaBa
cienyeT BeenuTh pabdotsl [{. B. Bacunesckoii, M.
N. Kneannposa, b. JI. Kimrokuna, B. H. Kokuna, C.
B. Kongaesa, A. H. Kypckoro, A. B. Jlarytkuna, M.
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E. IleB3nepa, A. U. [lepunka, P. H. Canuesoit, C. A.
Cocuer, O. M. Temnosna, /. I'. Xpamoga, B. H. SIkos-
JieBa ¥ MHOTHX JPYTHUX.

Lenvto cmamuu aenaemcs pazpaboTka 3KOJIOTO-
XO03MCTBEHHOM MOJENIN CUCTEMBI TOPHOTO IpaBa,
OCHOBaHHOW Ha aBTOPCKOM KOHIENINH IOpUANYe-
CKOU IPUPOABI TOPHBIX MPABOOTHOIICHUH U UX 00b-
€KTHOTO COCTaBa.

H3znoocenue ocnoenozo mamepuana uccie-
Ooeanuii. Hopelilmas HCTOpHS TOPHOTO IpaBa H
3aKOHO/IaTENIbCTBA, WHTEPEC K KOTOPBIM BO300HO-
BuJICAd B Hadaje 90-X TomoB MPOILUIOrO CTOJIETHUS,
CBUJICTEIBCTBYET O COXpPaHEHUH TPATUIMOHHON
KOHIIETIIIUHM OTOXXJECTBICHUSI IOHATHH HEIPOIOIb-
30BaHHA U TOPHOTO Jelia, 3aKOHO/AATEIhCTBA O He-
npax (mamnee — 30H) u TOpHOTO 3aKOHOAATEIHCTBA.
OO0 5TOM CBUAETEILCTBYIOT, MPEXKE BCETO, HAYYHO-
o0Opa3oBaTeNbHbIC JOCTHXKEHUS, TPHUHAJIEKAIIHE,
TJIaBHBIM 00pa3oM, POCCUHCKUM YUEHBIM.

Tak, M. E. Ile3nep [2, c. 37-39], paccmarpuBas
CHUCTEMY OTpacid TOpPHOTO IpaBa, BBIAENISIET TPHU
COCTABJISIONINE €€ TMOJOTPACIH, PETYIHPYIOIIHe
00IIECTBEHHBIC OTHOUICHHUS, BO3HUKAIOLINE TPH: —
Te0JOTHYECKOM HM3yUYEeHHUU Heap; — A0ObIue MOJe3-
HBIX ucKomaeMbIx (manee — JIIIM); — ctpoutenbcTBe
M DKCIUTyaTalliu TOJ3€MHBIX COOpPYKEHUH, HE CBA-
3aHHbIX ¢ JIIN.

CoOcTBeHHO, KaK yueOHast TUCITUIUINHA, IO MHE-
HUIO YIIOMSHYTOTO aBTOpa, TOPHOE MPABO COACPKUT
CIEAYIONINE CTPYKTYpPHBIE DJIEMEHTHI: 1) Hempa —
00BEKT MPaBOBBIX OTHOIICHHUM HEIPOIONb30BaAHUS;
2) ropHoe mpaBo. OCHOBHBIE OHATHS U OTpeEelie-
Hus; 3) ucropus passutus 3oH B Poccuu; 4) npaso
COOCTBEHHOCTH B HENPOMOIB30BAHUU; 5) TOCyaap-
CTBEHHOE PErylIHpOBaHUE OTHOIIEHUH HEIPOIOJIb-
30BaHHA; 6) IMONb30BaHHE HeApaMu; 7) OCHOBHBIE
mpaBa ¥ 00s3aHHOCTH HEAPOIIOIh30BaTeNeH; 8) mpa-
BOBOE PEryIHPOBAaHUE PALMOHAIHHOTO UCIIOIB30Ba-
HUS U OXpaHbl Help, Oe30macHoOro BejaeHus pador,
CBSI3aHHBIX C MOJIb30BAHUEM HEAPaMHU, IMKBHIAIIH
Y KOHCEpPBAIM¥ TOPHBIX MPEANPUATHI; 9) IpaBoBOE
peryiupoBaHie MOJb30BAHMUS T€OJIOTHYECKONW HH-
dopmanmeii o Heapax; 10) mpaBoBoe peryiupoBa-
HUE TJIaTexel 3a mojb30BaHue Henpamu; 11) ayaut
HEAPONONIb30BaHNA; 12) mpaBoBOE pEryaUpOBaHUeE
CTpaxoBaHHS HEAPOMNOJb30BaHMA; 13) HEapOIob-
30BaHUE W MEXIyHapomHoe mpaBo; 14) mpaBoBoe
perynupoBaHie OTHOIIEHWH HEAPONOIh30BAHUSI B
3apyOeKHOM 3aKOHOAATENhCTBE; 15) mpaBoBoE pe-
TYIMpPOBaHUE TOJB30BAaHUS HEAPAMH HA YCIOBHSIX
COTIIAIlIEHUH O pazfene NpoayKiuu; 16) pa3purue u
COBEPIIEHCTBOBaHUE poccuiickoro 30H.

A. U. Ilepunk cumraer, 9To MpeIMeTOM TOPHOTO
MpaBa SBJISIIOTCSA OTHOIICHHS, CKIJIAJbIBAIOIINECS B
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MPOTIECCE WMCIOMB30BAHUS TOJE3HBIX CBOWCTB WU
TaK Ha3bIBAEMBIX PECYpPCOB HEIp, PEryIupyeMble
HOpMaMu TOpHOTO TpaBa [3, c. 24]. ABTop ompene-
nun 12 maB yaeOHOU TUCITUTUINHEL «] OpHOE MpaBoy
(4 — B 00mIeit yacTu, 8 — B 0coOeHHOM). B cpaBHeHnn
C OpeAbIAyIIUM HCTOYHHUKOM OTIACJIbHO BBIJICICHBI
m1aBel «OXpaHa OKPYXalomed MPUPOTHON CPeabl
MIPH TIOJIE30BAHUU HEIpaMm», «3eMelbHBIE IPaBo-
OTHOIICHUA IIPpHU II0JIB30BaHWUH HEIApPaAMN, «Kon-
TPOJIb U OTBETCTBCHHOCTH 34 HAPYIICHUEC IMOPSAIKA
HEAPOTIOIB30BAHUSY.

B xomnexktuBHOM TTOCOOUH [4, ¢. 52-54] oTMeua-
€TCs, YTO TOPHOE MPABO 3TO KOMILIEKCHAS OTPacib
npaBa, MPEACTABIISIONIas OO0 CHCTEMY B3aMMOC-
BA3AHHBIX HOPM, DPETYIUPYIONIUX OOIIeCTBEeHHBIC
OTHOMICHHS B cdepe TOPHOMPOMBIIIJIEHHOW U CBS-
3aHHOU C HEl JesATEeNbHOCTH.

Hpyroit TBopueckuit KouiekTus [5, ¢. 12] mpen-
METOM TOPHOTO TIpaBa OMNpENEIseT OTHOIIEHHUS
M0 TOBOAY: — T€OJOTHYECKOr0 HM3ydeHWs Hemp; —
MPEeIOCTaBICHUSI YYacCTKOB HEApP B IIOIH30BAHUE;
— OXpaHbl HEAP; — UCIOIB30BAHUS OTXOAOB TOPHO-
MOOBIBAIONIUX MPENNPUATHH W CBA3AHHBIX C HUMU
nepepadaThIBAIOIINX PSP THA.

Cpenn HaydHBIX POCCHMCKUX HM3IAHUU CIETyeT
OTMETHTPH NPEUIOKEHUSI OTHOCUTENHHO CTPYKTYPHI
npoekTta ['opHoro xoxekca (Kogekca o Hempax u He-
JPOTIONB30BaHUN) [6, c. 223-242], Tme KpoMe YIIo-
MSHYTBIX WHCTHUTYTOB, OTIEIHHO BBIACISIOTCS W
TaKue:

- TMTIEH3UPOBAHUE TIOTB30BAHUS HEIAPaAMH;

- TIPOEKTHPOBAHUE W CTPOUTEIHCTBO TOPHBIX
MpEANPUATHH; — pa3padoTka MECTOPOXKICHHH IT0-
JIe3HBIX UCKOTaeMbIX (ganee — MIIN);

- HCTIOJTH30BaHUE TIOA3EMHOTO TIPOCTPAHCTBA;

- HCTIOIH30BaHUE TEOIHEPTETHIECKUX PECYPCOB;

- WCTONB30BaHHE PECypcoOB HEAp B Mpeaenax
BHYTPEHHHX BOJI, TEPPUTOPHUAITEHOTO MOPSI, UCKITIO-
YUTEJIbHOU HKOHOMHUYECKOW 30HBI, KOHTHHEHTAJIb-
Horo mrenbda PO u 3akperuieHHsM 3a PO yaacTkom
MOPCKOTO JTHa B MEKTyHAPOIHOM paioHe;

- pa3perieHne CropoB B 00IaCTH NCITOTB30BAHUS
M OXpaHbl HEAP W OTBETCTBEHHOCTH 33 HApYIICHHE
TOPHOTO 3aKOHO/IAaTEIHCTBA.

OgHM ®3 TepBBIX YKPAUHCKHX  YUYEHBIX-
MPaBOBENIOB COOCTBEHHYIO MO3HUIIHIO TI0 BOTIPOCY O
COBPEMEHHOU cHCcTeMe rOpHOTO IpaBa U3JIoXKuUI B.
W. Aunpeiines [7, c. 264], KOHKPETH3UPOBAHHYIO B
TakoM Buze: 1. O0mras gacth TOPHOTO IIpaBa 00be-
JIUHSET MIPaBOBBIE TPEIUCAHNs, 00pa3yIoNIue cie-
IyIOIIFE MMPaBOBbIe HHCTUTYTHL: 1.1) TocymapcTBeH-
Has TIOJUTHKA B c(pepe perynrpoBaHus TOPHBIX Mpa-
BOOTHOIIICHMH; 1.2) METOTOJOTHMYECKHE AaCTIEKThI
TOpHOTO TIpaBa; 1.3) mpeaMeT W CHUCTEMa TOPHOTO
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npasa; 1.4) HICTOYHUKYU TOPHOTO MpaBa; 1.5) ropHble
MpaBOOTHOIIEHHUS; 1.6) 00BEKTHl TOPHBIX MPaBOOT-
HomieHnH; 1.7) cyOBeKThI TOPHBIX MPaBOOTHOIIE-
Hui; 1.8) conmep)kaHue TOPHBIX MPaBOOTHOIIEHUI;
1.9) TekToIOTHYECKHE AaCIEeKThl TOPHOTO IPaBa;
1.10) ocHOBHBIE (YHKIMH YIpaBlIeHUS B OOJAcTH
TOPHBIX NpaBooTHOIIEeHUH; 1.11) rocynapcTBeHHBIN
Haa30p B cepe TopHBIX mpaBooTHomeHHH. 2. Oco-
OeHHas YacTh TOPHOTO TpaBa BKiIrovaet: 2.1) mpaso-
BbIC OCHOBBI OCYILIECTBIICHHUS TOPHBIX paboT; 2.2)
[IPaBOBOE TOJIOKEHUE TOPHBIX MpennpusaTuii; 2.3)
MPaBOBOI PEXHUM MPOBEACHUS TOPHBIX padoT; 2.4)
IIPABOBBIEC ACIIEKThl NPOTUBOABAPUWHON 3AILUTHI U
0€30MacHOCTH IPOBEJCHHUS FTOPHBIX padoT; 2.5) npa-
BOBOE 0O0ECIeYeHHE IKOJIOTUYECKON 0e30MmacHOCTH
FOPHBIX padoT; 2.6) MpPaBOBBIE OCHOBBI YCIOBUH U
rapaHTHi Tpy/ia B TOpHOJ00BIBaOMIEH oTpaciy; 2.6)
[IPaBOBBIE OCHOBAHUS MPEKpPALIEHUS AESITEIbHOCTH
TOPHBIX TpennpusaTuii; 2.7) opuauyueckas OTBET-
CTBEHHOCTH 32 HapyLIEHUS TOPHOTO 3aKOHOJATEINb-
crBa. 3. CnemnuanbHasi 9acTh TOPHOTO mpaBa: 3.1)
MEXIyHapOJHO-TIPAaBOBBIE OCHOBBI COTPYIHUYECTBA
B chepe TOpPHBIX OTHOLICHHIA; 3.2) MEKIYHAPOIHO-
MpaBOBBIC JOTOBOPA; 3.3) MPUMEHCHHE MEXIyHa-
POIHBIX JOTOBOPOB B TOPHBIX MPAaBOOTHOIIECHHUSX.

[Ipu BceM mpu 3TOM, MoOJaBIAONIEe OONBIINH-
CTBO HccliefioBareseil abColfoTHO OCO3HAaHHO CTa-
BAT 3HAK PaBEHCTBA KaK MEXJIy TOPHBIM IPaBOM U
[IPaBOM HEJPOIIOJIb30BAHMS, TAK M MEXLy TTOHATHS-
MH «TOPHOE€ 3aKOHOAATEIBCTBO» M «3aKOHOJ/ATENb-
CTBO O Heapax». Kpome TOoro, CHHOHUMU3HPYIOTCS
TaKhe KaTeropuu, KaK «TOPHBIM KOJEKC» U «KO-
JIeKC 0 Henpax W HeIpOTOoib30BaHUM» [6, c. 223].
«3aKOHOATEIBCTBO O TOPHOM JENe» U «3aKOHOJa-
TEILCTBO O HEAPOIOIb30Banum» 8, c. 398]. Takum
0o0pa3oM, MOXXEM KOHCTaTUpOBaTh (OPMHUpPOBAHHE
COBPEMEHHONH TEOPHH YUYEHBIX — TOPHBIX MPaBO-
BEJOB M TPABOBBIX TOPHSIKOB O MOHOOTpPACIEBOM
IOPUINIECKON TTpHpoe 6a30BOTO MOHATHUS C TyaH-
CTUYECKOM CMBICIIOBOM MPUPOJI0N B CUCTEME IpaBa
(TopHOE TpaBo, MPaBO HEAPOTIOIH30BAHUS) U CUCTE-
M€ 3aKOHOJIaTeNIbcTBa (FOPHOE 3aKOHONATENHCTBO,
3aKOHO/IaTENBCTBO O HEJpax).

JeiicTBUTENpHO, aHANNA3 TE€HE3WCa CTAHOBIIEHUS
TOPHOTO TpaBa CBUIETENHCTBYET O TOM, YTO K €ro
BHYTPEHHEMY HAIOJIHEHUIO TPAJAWLINOHHO OTHOCST
HOPMBI TIpaBa, PETyIUPYIOIINE OTHOIIEHUS, CBSI3aH-
HBIE C HCIIOJI30BAHMEM U OXpaHod Henp. To ecTs,
OYEeBUIHOM CTAHOBUTCS W €r0 BHEIIHAS PUHAIJIEK-
HOCTbH, a IMEHHO — PACCMOTPEHHE B KQUYECTBE COCTAB-
JISTOLIEeH MPUPOIOpecypcHOro mpasa. B To ke BpeMs
COBPEMEHHOE Pa3BUTHE OOIIECTBEHHBIX OTHOIIECHUH
B cdepe TOIB30BaHus, OXPAHBI U O€30MTACHOCTH HEJIP,
a TaKKe TOPHOTO JIeNa, KaK OTHOTO U3 OCHOBHBIX BH-
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JOB 3TUX OTHOIHeHPII:I, JAar0T OCHOBAHUA OJI1 HOBOT'O
B3ITI1a Ha HaIpaBJICHUSA pa3sBUTHA IMPABOBBIX HOPM
JTaHHOU c(epsl U, TTIaBHBIM 00pa3oM, TEHIACHITUI UX
WHTErpanuu U auddhepeHIuaim.

PasrpanuuuThe ropHOE IpaBo OT UHBIX IPABOBBIX
00pa3oBaHUM, TaK WX WHAYC CBI3AHHBIX C UCITOJb-
30BaHHEM, OXPaHOI 1 0€30I1aCHOCThIO HEZIP, MOXKHO,
MIPEXIE BCETO, MO MPEAMETHOMY IIPU3HAKY, TO €CTh
COBOKYITHOCTBIO OOIIIECTBEHHBIX OTHOIICHHM, PEry-
JIUPYEMBIX HOpMaMH ropHoro mpasa. C 3Toil ToUkH
3pEHHUs, TOPHOE IMPAaBO SIBJISCTCSA CHCTEMOH HODM,
peryaupyromux ropsusle otHomenus. Ilocimennue,
o omnpezaencHuto [opHoro 3akoHa YKpauHbl (nanee
— I'3Y), paccmarpuBaroTcs Kak MPaBOOTHOIICHUS,
CBSI3aHHBIE C WCIOJIB30BAaHWEM W OXPAaHOW HEAp U
YperyaupoOBaHHbIE 3aKOHAMU YKPawHBl U APYTUMHA
HOPMaTHUBHO-TIPaBOBEIMU akTamMu. l[logoOHas me-
(buHUIMSA OBlIa BIIOJIHE 000CHOBAHHO IMOABEPTHYTA
kputuke B. U. ArapeirieBeIM, KOTOPBIH yKa3bIBajl
Ha OIMOO0YHOCTH OTOXKAECTBICHUS TOPHBIX M HEIPO-
MIPaBOBBIX OTHOIIEHUH, a Tak)Ke Ha HEOOXOIUMOCTh
YTOYHEHHUS! 0OBEKTHOTO COCTaBa TOPHBIX MPaBOOT-
HomieHut [9, c. 4-5, 9].

Hcxons 3 ykazaHHOTO, IPECTABISIETCS BEChMa
aKTyaJIbHBIM PAacKpPBITHE IIPEeIMeTa TOPHOTO IpaBa,
MTOCKOJIBKY IO ACHCTBYIONEMY TOPHOMY 3aKOHOMA-
TenbCcTBY (cT. 1 I'3Y) oH ompenmensieTcss IByMs TIO-
HATHASAMH: «ICTIOJIb30BaHUE HEP)» U «OXpaHa HEIP»,
KOTOphIe B TOM ke ['3Y HH B OMHOM KOHTEKCTE HE
TOJBKO HE yIOTPEOIAIOTCS, HO M BOOOIIE HE YITOMH-
HatoTcsa. KpoMe Toro, ucxoas u3 «CIOKHUBIIEHCS»
TOXJIECTBEHHOCTH «IIpaBa TOPHOTO feia» (TOPHOTO
TpaBa) U «IIpaBa o HeApaxy» (Heaporpasa, IpaBa He-
JPOTIONIB30BAHMS) TAK)KE€ HHTEPECHBIM TPEICTABIIS-
€TCSl aHaNM3 COOTHOIIEHHS CYIIECTBYIOIINX TTOHS-
THH TIPEIMETOB UX MPABOBOTO PETYIHPOBAHUS.

Xapaktepu3sys ropHoe ipaBo, M. E. Iles3uep [2,
c. 24 — 28] paccMmarpuBaeT HE TOPHBIC OTHOIICHUS
KaK MpeIMeT MPaBOBOTO PETYIMPOBAaHHUA, a CIICIH-
(hUKy OTHOIICHWI HEIPOIIOIL30BAHMSI — Kak 00BHEK-
Ta mpaBa. YKazaHHas cruenuduka, Mo ero MHCHHUIO,
MIPOSABIISIETCS B BEPOSTHOCTHOM XapakTepe pe3yiib-
TaTroB paboT O OOHAPYKEHUIO PECYPCOB HENP, TO-
BBIIIICHHOM PHCKE MPOIIecca IPUCBOCHUS MTOJIE3HBIX
CBOJICTB y4acTKOB He/p, HEOOXOTUMOCTH COBMeEIIEe-
HUS TIOJIB30BAHMS HEIpaMHu C UX OXPaHOU, 0coOoM
pexuMe paboT MO KOHCEPBAIMU WM JTUKBHUIAINN
TOPHOTO TIPEATIPUSATHS.

A.WN.1lepunk [3,c. 27] naet pa3BepHYTYIO hopmy-
JUPOBKY MIpeIMeTa TOPHOTO MpaBa KaK «OTHOIIECHUS

. TIO TIOBOAY BJAJICHHS, MONH30BAHUSI U PACIIOPS-
JKEHUS HeIpaMHu, a TAKXKE 110 TIOBOAY TOCyIapCTBEH-
HOTO YNIpaBIIEHUs pecypcamMu HeIp, HalmpaBIeHHO-
0 Ha KOMITIEKCHOE 3(P(EKTHBHOE HCIIOIL30BAHUE
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MOJIC3HBIX CBONCTB HEIpP, JOOBIUY COJCpPIKAITUXCS
B HHUX MOJIE3HBIX MCKOMAEMBIX WJIU HCIOIH30BAHUE
HEeJZp B LENAX, He cBa3aHHbIX ¢ AITN».

[To muenuto B. H. Kokuna [10, c. 46], nmpexn-
METOM IpaBa HEIPONOIL30BAHUS SBISIOTCS OOIIIe-
CTBCHHBIC OTHOIIICHHS B MPOIECCE HCIIOIH30BAHUS
Y OXpaHbI HEAP.

P. H. CanueBa ¢ komteramu cuutaer [5, c. 12],
YTO MPEIMETOM TOPHOTO TIPaBa SBISIOTCS:

- OTHOIICHUS B Chepe re0JOruIeCKOro U3y4eHUs
HEJp;

- OTHOIIICHUS B c(hepe MPEeOCTABICHUS YYaCTKOB
HEJp B MOJIb30BAHUC;

- OTHOIIEHUS 10 TTOBOY OXPaHbI HEAP;

- OTHOIICHUS IO MOBOAY HCIIOIH30BAHUS OTXO-
JIOB TOPHOAOOBIBAIOIIMX MTPOU3BOJCTB U CBSI3aHHBIX
C HUMHU TIepepadaThIBAIONIUX MPOU3BOJICTB.

TakuMm 0Opa3oM, IEPEUUCIICHHBIE MTOHATHUS TPE/I-
METOB COOTBETCTBYIOIIUX OTpacieil mpapa AEiaroT
MPaBOMEPHBIM BBIBOJ O UX (PAKTUUECKOW OJTHO3HAY-
HOCTH C YKJIIOHOM NPEUMYIIECTBEHHO Ha MOJIb30Ba-
HU€ HEeJ[paMU U MIPEUMYIIIECTBEHHO Ha MOJIH30BAHNE
B Buje JAI1M. 3ameuanus kK TakuM GOpMyIUpOBKaM
mpeaMeTa TOPHOTO IMpaBa MOXKHO TNPEICTaBUTH B
BH/JIE CIICTYIONIUX BOIIPOCOB-OTBETOB:

1. Pa3Be oOHapyxeHuEe pecypcoB Heap (Treoso-
THYecKoe M3yueHHue) Oa3upyeTrcs HCKIIOUYUTENHHO
Ha TOpHBIX paborax? UTo Torga cCauTarh NpeaMeToM
00BEKTUBHO CYIIECTBYIOIIETO T€OJIOTHIECKOTO Tpa-
Ba? [lo MmoeMy MHEHHIO, 3TO COBOKYIHOCTH OTHO-
MIEHUY UMEHHO TI0 TTOBOIY T€0JIOTUYCCKOMN IESITEIb-
HOCTH, TIPEABapAIOIIEH, COMPOBOXKIAIOUIEH, BKIO-
YaUIed HEKOTOPbIE BUJIbI, HO HE TOXIECTBEHHOM
TOpHBIM paboTam.

2. CropaBeytBO T TMPUYHUCISITE BCE BUIBI HC-
MOJb30BaHUE HEAP B LIENAX, HE cBA3aHHbIX ¢ 111,
K TOpHBIM OTHOIIeHuUsIM? CuuTaro, 9To HEeT. 3HAYH-
TEIbHAS 9aCTh ATUX OTHOIICHUH SBIISTIOTCS MPEIMe-
TaMHU TEOJIOTHYECKOTO, TMOA3EMHOTO, TE€OIHEPTeTH-
YECKOTo MpaBa W, €CTECTBEHHO, HEAPOIIPaBa.

3. MoxHO 7 OTHOILIEHUs B cepe mpegocras-
JIEHUsI YIaCTKOB HEP B MOJIB30BAHUE CIUTATH TIPEII-
MeTOM ropHoro mpasa? Bompoc AHCKyCCHOHHBIM..
OTHOILIEHUS IO IOBOJY IpaBa COOCTBEHHOCTH Ha
Heapa 0e3yCIIOBHO COCTaBJIAIOT OOIIYIO 4acTh HE-
JPOTIPABOBBIX OTHOIICHHH — IIPEIMETa HEAPOIIpaBa.
U Tonbko MX ONpEeNeNeHHbIM BUJ, OXBAThIBAIOIIMI
OTHOIIICHHS TIO MOBOAY IPENOCTABICHUS yIaCTKOB
HEJp I OPTaHU3aINHN M OCYIECTBICHUS TOPHOTO
Jenia clieqyeT OTHECTH K OOIed JacTh IpeaMeTa
TOPHOTIO IpaBa ¥ K 0COOSHHOM YaCTH HeIPOIpaBa.

[To MmoeMy MHEHHUIO, TAKOW MOAXOJl HE OTBEYAET
HH JIOTHKE OTPACJIEBOTO IPAaBOCTPOUTEIIHCTBA, HHU
OOBEKTUBHO CJIOKUBIIEMYCS TIPABOBOMY PEXKUMY
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Heap. OueBuHA HeompaBaaHHas MoaAMeHa 0a30BbIX
MOHSATHM, COCTABIISIIOIINX MaTEPUAIbHBIN KPUTEPUIL
OTpaciu — ee MpeaMeTa, 8 IMEHHO: OTHOIIIEHHUH TOp-
HOTO JieJla ¥ OTHOIIEHUH HEAPOTOIb30BaHUS.

be3ycnoBHO, B OCHOBE WX OKOHYATENHHOTO Pa3-
MEXeBaHUS JOHKHO OBITH MOJIOKEHO OTpeiesieHre
Ka4eCTBEHHOW OJHOPOIHOCTH COCTAaBISIONIINX dIIe-
MEHTOB — 00BEKTOB, CYyOBEKTOB, COJICPKAHUS 1 TMHA-
Mu4eckux (akTopoB. Pemenwne, mo3possiomniee 00b-
€KTHUBHO 1 000CHOBAHHO Pa3rpaHUINTE HEIPOTIPABO
Y TOPHOE INPAaBO MO UX MPEAMETY — AEHCTBUTEIBHO
6HH3KI/IX, CMECXHBIX, 4aCTO MEPEIICTAIONIUXCA, HO
BCE-TaKH HE TOXK/IECTBEHHBIX ITPABOOTHOIIICHUH, Oa-
3UpYyeTCs Ha CIEAYIOMUX MOJTOKECHHIX.

1. HenmponpaBo mpexacTaBisier coboif MHTETpH-
POBaHHYIO OTpacib IPHPOIOPECYPCHOTO HAMpaB-
JIEHUS, TOTHAa KaKk TOpPHOE MPaBO — KOMILJIEKCHAs
OTpacib XO3SHCTBEHHOPECYPCHOTO HAampaBlIeHUS
(amajorus — 3eMeILHOE U arpapHOE MPaBo).

2. HenpompaBo nMeeT Ki1acCHYeCKYI0, TPUaTHYTO
CTPYKTYPY 3KOJIOTOIPaBOBOW JOKTPHHBI:

- HEIPOPECYPCHOE TPABO;

- HE[POOXPaHHOE IMIPaBo;

- mpaBo Oe3zomacHOCTH Heap. HempopecypcHoe
MpaBoO BKIFOYAET B C€0sl peCypCHBIE YaCTH TOPHOTO,
Te0JIOTUYECKOTO, TIOA3EMHOTO U T€0IHEPTeTUYECKO-
O Mpasa.

3. IlpeameTrom HexpompaBa €CTh HEIPOIPABO-
BBIE OTHOIIEHHS — KOMIUJIEKC OOIIECTBEHHBIX OT-
HOINICHUH, BO3HHUKAIOMHUX B c(hepe COOCTBEHHOCTH
Ha HeJpa, NX OXpaHbl U Oe3omacHocTH. [IpeqmeTom
TOPHOTO TpaBa SIBISIFOTCS TOPHBIE OTHOIIEHUS —
KOMITJIEKC OOIIECTBEHHBIX OTHONIEHWUH, BOSHUKAIO-
X B TPOIECCe OpPraHU3allid, OCYIIECTBICHHUS U
MpeKpalieHusi TOPHOTO Jejla — XO35IUCTBEHHOU Jes-
TEITFHOCTH TI0 TIOBOAY HCIIONB30BAHUS, OXPAaHBI U
0e30ImacHOCTH Help, Kak o0bheKTa mpaBa cOOCTBEH-
HOCTH YKPaWHCKOTO Hapo/a.

[Ipencrapnsercs, 4TO pelieHHWE JaHHOM Mpo-
O5eMbl TOJDKHO HWCXOAWTH M3 OCO3HAHUS IKOJIOTO-
MPaBOBOW MPHUPOMABI TpeAMETa HeIpompaBa — He-
JIPOTIPABOBBIX OTHOIIEHHH, KOTOPHIE HMEIOT B Kade-
CTBE 00IIeT0 00BEKTa TOCYAapCTBEHHBIN (OHT HEIP
U PETyIupYIOTCS OCHOBHBIM KOAU(HUIIMPOBAHHBIM
aktoM 30H — Kogexcom YkpanHbI 0 Hempax (manee
— KoH). B orminmume or mociemaHero, ropHOe 3aKo-
HOJIaTeIbCTBO MMEET KOMIUIEKCHYIO, B TOM YHCIIe
M JKOJIOTO-TIPaBOBYIO, OIHAKO IMPEUMYIIECTBEHHO
XO035IUCTBEHHYIO IOpUANYECKYIO npuponay. CormtacHo
aBTOPCKOW Hay4HOW HOKTpuHE Komupukarmu 3o0H
MpenIMeT TOPHOTO IpaBa, Kak CHMOMO3 COCTaBHBIX
yacTell HenpompaBa (IpUpoOmOpecypHas 4acTh) U
XO3SIICTBEHHOTO TIpaBa (XO3AHCTBEHHOPECYpCHAs
YacTh), CIEAYET ONPEACIATh 110 TPEM IMOHATHSIM:
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- «OpraHu3anys TOPHOTO JIeJIay;

- OCYIIECTBJIEHHE TOPHOTO JENa;

- «TIpeKpalleHne roOpHoOTO JeNay.

AHanM3 YyKa3aHHBIX TEOPETUYCCKUX MpPOoOIeM
TOPHOTO TIpaBa JaeT OCHOBAaHHS BBIABUHYTH COO-
CTBEHHBIE NPOMEKYTOUHBIE HayYHbIE ITOJOKECHHUS:
1) oOmMMH, KOMIUIEKCHBIMH OOBEKTAMH TOPHBIX
[IPaBOOTHOIIECHUN CIEAyeT CUHMTAaTh MaTepHalb-
Hble, HEMaTepuajbHbIE W JelCTBEHHBbIE Omara; 2)
JICHCTBEHHBbIC Oara MpeacTaBiIslOT coboii: 2.1)
[IPOU3BOJICTBEHHbIE Oara — yCIyTH U pPe3ylbTaThl
OCYIIECTBIEHUSI TOPHOTO jena; 2.2) opraHu3auu-
OHHBIE OJlara — MPOIECCHl U pe3yabTaThl yIpaBJe-
HUSl TOPHBIM JIeJIoM; 3) MaTepuaibHble Onara Mo-
I'yT OBITh NPEACTABIICHBI B CICAYIOMIMX BUAax: 3.1)
MpUPOJHbIE Ojara — MPUPOAHBIE OOBEKTHl M TPH-
POIHBIE pecypchl, KOTOPBIE BOBJICUYEHBI, OBLIM BO-
BJI€YEHBI WJIM MOTYT OBITh BOBJEUYEHBI K MpoOIleccaM
TOPHOTO JeJia, B TOM 4ucie [ocynapcTBeHHbBIN QOHT
MECTOPOXKICHUH TIOJE3HBIX HCKOMAaeMbIX (Janee
I'd MIIN); 3.2) BeuieBble U UMYIIECTBEHHbIE Ona-
ra — BeIld U UMYIIECTBO B chepe TOpHOro jeina, B
TOM 4YHCJIE IIeHHbIe OyMaru, TOKYMEHTHl ¥ UMYIIle-
CTBEHHBIE TpaBa; 4) HemarepuajibHble Onara: 4.1)
HMHTEJUIeKTyalbHble O1ara — pe3ynbTaTsl, MPOIYKTHI
TOPHOM MHTEJUIEKTYAJIBHOW U TBOPUYECKOU AESATENb-
HoctH; 4.2) nHpopMaloHHble Onara — ropHasi WH-
(dbopmanus; 4.3) nuuHBIE HEUMYIIECTBEHHBIE OJiara
B cpepe TOpHOTO Jiena; 5) TOpHbIe TPABOOTHOIICHHUS
00eCIeunBaOTCI CMEKHBIMH, OOBEKTHBHO HE00XO0-
JUMBIMH JUISI OCYIIECTBIIEHUSI TOPHOTO Jieya, HO He
SBJISIFOIUMHUCS TOPHBIMU IO CBOEH SKOHOMHYECKOMN
MIPUPOZIE, OJHAKO CO3JAIOIIMMU COOTBETCTBYIOIINE
MPEeANOChUIKN (PYHKIIMOHUPOBAHUS TOPHBIX OTHO-
MIeHUN — aJMUHUCTPATUBHBIMU, MYHHULWIAJIbHBI-
MH, (UHAHCOBBIMU, HAJOTOBBIMH, OIOJPKETHBIMH,
MEXIYHApOOHBIMH, TPYIOBBIMH, COIMAIBHBIMH,
TPKIAHCKUMH, XO3SMCTBEHHBIMH, JKOJIOTHYECKH-
MH, TPUPOAOPECYPHBIMH, TOPHOCIACATENbHBIMU U
IpyruMu; 6) HEBO3MOXXHOCTh BOZHUKHOBEHHS TOP-
HBIX OTHOIICHUH I10 MIOBOJY JIFOOBIX HHBIX O0OBEKTOB
IpaBa, He CBA3AHHBIX C JIESITEIBHOCTHIO C pecypca-
MH MHHEPaIbHO-CHIPhEBON 0a3bl, SBIAETCS OXHON
W3 TJIaBHBIX OCOOEHHOCTEH JaHHBIX OTHOIICHUIA;,
7) TpUOPUTET PAIOHAIBFHOTO, KOMIUIEKCHOTO HC-
[I0JIb30BaHMS U OXpaHbl yyacTkoB Heap I'd MIIN,
Kak OOBEKTOB NpaBa COOCTBEHHOCTH YKPAaWHCKOTO
Hapona, TpeOOBaHMS HKOJIOTHIECCKOM, TEXHOTCHHOH
Y TIPOMBIIIEHHON 0€30MacHOCTH TOPHBIX padoT, a
TaK)Ke 3alllUTa OT UX BO3JEUCTBUS TOJEH, UMYIIEe-
CTBa U OKPY’KaIOIIeN Cpebl SABISETCS OCHOBOU pas-
BHUTHSI TOPHBIX TPABOOTHOIIIEHUH.

Hng panpHelero mnpeacTaBiI€HUs HEMOCPE-
CTBEHHO COBPEMEHHOW CHCTEMBI TOPHOTO IIpaBa

40

YKpaI/IHLI CJICOYCT OCTAaHOBUTHCA Ha TPEX KOHICII-
TYaJIbHBIX IIOJIOXKCHUAX, IIOJIOKCHHBIX B OCHOBY
aBTOPCKOTO BHJIEHUS MyTel (popmupoBaHus 00beK-
THBHO 000CHOBAHHOTO TOXO0/a JJIsI PEIICHUS CTpa-
TErM4eCcKoro 3aJlaHus OT€YECTBEHHOMN NMPaBOBOM CH-
CTEMBEI.

1. TTonb3oBanue Heapamu, cornacHo KoH, sBisi-
€TCS TIOJIUBUAOBBIM IIPOIIECCOM, C COOTBETCTBYIO-
IIUM pa3eJIeHUEM IIeJIel, COCTOSAIIUX B!

- TC€OJIOTMYECKOM HU3Y4YC€HHUHM, B TOM YHCIIC
OTIBITHO-TIPOMBITINIEHHO# pa3zpabotke MIIU obmre-
TOCYIapCTBEHHOTO 3HAYCHNS,

- AT,

- CTPOWTENHCTBE M HKCIUTyaTallMd IOJ3EMHBIX
coopy>keHu#, He cBa3anubix ¢ JI1U;

- CO37aHHe TEOJIOTHYECKUX TEPPUTOPHUN B 00B-
€KTOB, MMEIOIINX Ba)XXHOE HAy4YHOE, KYJIBTypHOE,
CaHUTapPHO-0370POBUTEIHHOE 3HAYCHHE;

- BBITIOJTHEHHUE padoOT (OCYIICCTBICHUE NEATEIb-
HOCTH), IPEAYCMOTPEHHBIX COIJIAIIEHHEM O pa3Jie-
JIe IPOAYKIIHH;

- YIOBJIETBOpPEHHUE APYTUX MOTPEOHOCTEMH.

[TosTomy sorudHOM OymeT W CTpyKTypHas mud-
(depennmarus 30H Ha COOTBETCTBYIONMIUE TPYIIIBI
HOPMAaTHUBHO-TIPABOBBIX aKTOB M HMX MpPENNMCaHUM,
perynupymomne Kaxaplii U3 yKa3aHHBIX BHIIOB He-
JIPOTIOIb30BAHHUA.

2. JITIN, kak oguH U3 OCHOBHBIX BHAOB IOJIH30-
BaHHS HeApamu, cormacHo '3V, mpencraBiser co-
00¥f UIMEHHO Ty AEATEIHLHOCTD, IO KOTOPOH MOHM-
Maercsa ropHoe aeno. [locnennee, B cBOlo odepens,
o0ycaBIMBaeT HEOOXOMIUMOCTh PETYIUPOBAHUS HE
TONBKO W JakK€ HE CTOJIbKO HEIPOIPaBOBHIX (He-
JIPOPECYPCHBIX) OTHOMICHWH, CKOJBKO OTHOIICHHUI
IPYTUX OTpaciie, 00bEKTUBHO HEOOXOMMMBIX IS
OCYIIECTBIEHHUS TOPHOTO JeJIa U CO3/IAIOIINX COOT-
BETCTBYIONIHE TMPEANOCHUIKH (QyHKIIMOHUPOBAHUS
HETIOCPEJICTBEHHO TOPHBIX OTHOLIeHUH. Kpome Toro,
COOCTBEHHO TOPHOE€ JEN0 MMEET YEeTKO BBIPaKEH-
HYI0 BHYTPEHHIOW TU(epeHITNannio B 3aBUCHMO-
CTH OT: a) BHJIa JOOBIBAEMOT0 TIOJIE3HOTO MCKOIae-
Moro; 0) BUIa pa3pabaTbIBaeMOT0 MECTOPOXKICHHUS;
B) TEpPUTOPHH MOOBIYM, T) crocoda MoOBIYH; 1)
ycnoBuit nonydenus veap s I u npouee. Tak,
B TIOCJIE/THEE BpeMs HAONIOJAeTCsl YeTKasi OPHEHTa-
KIS Ha OIPEEICHHYI0 aBTOHOMHIO HE(TEra3oBoro,
SIIEPHOTO, YTOJIIBHOTO, YJHEPTeTHUECKOTO, TEMOJIOTH-
yeckoro rnpasa u npasa CPIIL.

3. HenpomnpaBo u ropHoe MpaBo €CTECTBEHHO U
00BEKTUBHO UMEIOT HE TOJBKO CMEXHBIE, HO M CO-
BMECTHBIE TTPAaBOBBIE HHCTUTYTHI, TOCKOJIBKY Ha4aJI0
TOPHOTO TIpaBa 0a3zupyercsd Ha MOJOKEHHUSIX HeIpo-
IpaBa B YacCTH MCIOJIIb30BaHMS, OXPAHBI U Oe301mac-
Hoctu Henp nipu JITN. Tlpu 5TOM OCHOBHOM 4YacTu
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TOPHOTO TpaBa MPHUCYHIH YEPTHl MEXKOTPACIEBOTO
XapakTepa, KOTOphIE TI0 CYTH ONPEACISIOT MPaBOBOE
TMMOJIOKCHUEC TOPHOTO MPCANPUATHA U yCTaHaBJIWBa-
10T TpaBWiia TOpHBIX paboT. To ecTh, B OTIMYKUE OT
He/IpoIpaBa, HOPMBI KOTOPOTO TJIABHBEIM 00pazom
HarpaBJICHBI HAa YCTAHOBJICHUC IPAaBOBOI'0 PEKHUMaA
MPHUPOIHOTO pecypca — Hellp, HOPMBI TOPHOTO MpaBa
MPEUMYIIECTBEHHO COCPEAOTAYMBAIOT CBOE BO3/ICH -
CTBHUE Ha XO3HCTBEHHBIN pecypc — TOPHOE JIEIO.

BuiBoabl. Takum 06pa3oM, U3I0KEHHOE MO3BO-
JSIET TMPEASIOKUTD IKOJIIOTO-XO03IHCTBEHHYIO MOJIENb
CUCTEMBI TOPHOTO TpaBa Ha MOJI0TPACIEBOM yPOBHE
B CJIEIYIOIIEM BHJIC.

1. O6mras yacts. 1.1. Obmiee ropHoe npaso. 1.2.
TocymapcTBeHHOE pETyIHpOBaHHWE TOPHOTO Jeja.
1.3. TocymapcTBeHHOE yIIpaBIE€HHUE TOPHBIM JIETIOM.
1.4. IlpaBa 1 003aHHOCTH TOPHBIX HEAPOTIOIb30Ba-
teneit. 1.5. IIpaBo coOCTBEHHOCTH B TOPHOM JEJE.
1.6. IIpaBo monp30BaHNsA MPUPOJHBIMHU peCypcamMu
B ropuoMm pene. 1.7. JloroBopHOE TOpHOE IpPaBo.
1.8. IIpaBo ropHoii skceptu3nl. 1.9. IIpaBo rop-
Horo aynuta. 1.10. CtpaxoBoe ropHoe mpaso. 1.11.
DOKOHOMUKO-TIPAaBOBOH MEXaHHW3M TOPHOTO Jieja.
1.12. IIpaBo ropuoro Hamgzopa. 1.13. TopHoe mpo-
neccyanbHoe mpaso. 1.14. OTBETCTBEHHOCTH 32 Ha-
pYLICHHE TOPHOTO 3aKOHOAATENILCTBA.

2. CrernnanbHas YacTh. 2.1. T'opro-
uHpopmairionHoe mpaso. 2.2. [oOpHO-TeoI0rnIecKoe
mpaBo. 2.3. Opranmzanusi ropHoro nema. 2.4. Ocy-
IeCTBIEHUE TOpHOTO nena. 2.5. [IpaBo pa3paboTku
MIIN. 2.6. l'opHO-3HEpTETHYECKOE PaBO. 2.7. AK-
BaToOpHabHOE TOpHOE MpaBo. 2.8. IlpaBo oxpaHbI
HeAp B ropHoM gene. 2.9. IlpaBo skomormdeckont
6e3omacHocTH B ropHoM nene. 2.10. IIpaBo TexHo-
reHHo# Oe3omacHoCTH B TopHOM fene. 2.11. Ilpaso
MPOMBIIIIEHHOH ©0€30MacHOCTH B TOPHOM JIeIe.
2.12. TopuocmacarenbsHoe mpaBo. 2.13. Ilpekpare-
Hue TopHOTO nerna. 2.14. CommanbHOE W TPYIOBOE
MPaBoO B TOPHOM JIEII€.

3. Ocobennas wactb. 3.1. MexrocynapcTBeHHOE
TopHOE paBo. 3.2. MexIyHapoaHOE TOPHOE MIPABO.
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3AILIUTA IPAB PEBEHKA B OTHOIIEHUSX IO YINPABJIEHUIO
NUMYIWECTBOM

b. JEBKOBCKHUH,
KaHJUaT IOPUANUECKUX HAYK, CTApIINI HayqHBIN COTPYAHUK, CTAPLINI HAyYHBII COTPYAHUK OTAENa
npobnem yacTHOTrO npaBa HayuHo-Hccnen0BarenbCckoro HHCTUTYTa YaCTHOTO MPaBa U MPeANPHHAMATEIbCTBA
HanmonanpHOMN akafeMnuy NpaBOBBIX HAyK YKpPauHbI

SUMMARY

The results of the legal analysis of the legislation of Ukraine, aimed at protecting the property rights of the child in
relation to manage his property. The problem of securing regulatory rights of parents to use the income derived from
managing the child’s property. Analyze the effect of the order in Ukraine disposal of property under management. The
analysis of the German Civil Code provisions that govern the relationship to manage the child’s property. The ways of
improvement of the legislation of Ukraine regulating the relations of property management and standards for the disposal
of property of the child.

Keywords: property management, the right to income, property rights of the child, the protection of children’s rights,
duties and responsibilities of parents.

fhk

B craree MPUBCACHBI PE3YJIbTAThl IIPABOBOI'0 aHaJIW3a 3aKOHOAATCIbLCTBA praI/IHI)I, HalpaBJICHHOT'O HA 3alllUTy UMY-
IIECTBEHHBIX NPaB peOEHKa B OTHOILEHHUSX IO YIPABICHUIO €ro COOCTBEHHOCThIO. PaccMOTpeH BOIIPOC HOPMATHBHOTO
3aKpeIUICHHS MPpaBa POAUTEIICH Ha UCIIOB30BAHUE TOX0/a, ONYYSHHOTO B PE3y/IbTaTe YIPaBICHHs HMYILIECTBOM peOEHKa.
[poananu3upoBaH JEHCTBYIOMMI B YKparHe NOPSAI0K OTUY)KACHHS HMYILIECTBA, HAXOAAIIETocs B ynpaBieHnu. Ocyniect-
BJICH aHAJIN3 HOPM [ paXkIaHCKOTO YJI0XkKeHHs | epMaHuH, KOTOPbIE PEryIUPYIOT OTHOLICHHUS 110 YIIPABICHUIO HMYLIECTBOM
pebenka. IIpeayokeHsl IyTH YCOBEPLIEHCTBOBAHMS HOPM 3aKOHONATENbCTBA YKPAaWHBI, PEryIUPYIOMUX OTHOIICHUS I10
YIPaBJICHUIO UMYIIECTBOM M HOPM IO OTUYXJICHHIO HMYIIECTBA PEOCHKA.

KioueBble ci10Ba: NpaBOOTHOILIEHHMS 110 YIPABJISHUIO UMYILIIECTBOM, IIPABO Ha J0XOJl, UMYIIECTBEHHbIE ITpaBa peOEH-

Ka, 3al11Ta npas pe6eHKa, 00SI3aHHOCTH U OTBETCTBEHHOCTH pOHHTeHeﬁ.

BBenelme. CoBpeMEHHOE YacTHOE MTPaBo pac-
cMaTpuBaeT peOEHKA TOTHOIEHHBIM CYyOb-
€KTOM IIPaBOOTHOIICHUH, KOTOPOMY, B CHIY €ro
(hM3HOTOTHYECKUX OCOOEHHOCTEH, HEOOXOANM TI0-
MOIIIHHK, JIIIO, KOTOPO€ OT UMEHU W B MHTEpecax
pebeHka OyIeT OCYIIECTBISATh BECh KOMIUIEKC He-
00XOIUMBIX, TO3BOJIEHHBIX 3aKOHOM, IOJTHOMOYHM.
PeGEHOK B COBpEMEHHOM YacTHOM IIpaBe MOXKET
OBIThH MOJTHOMIPABHBIM BIIAIEIBIIEM UMYIIECTBA 3HA-
YHUTEIbHONM CTOMMOCTH.

B Cewmeitnom xonekce Ykpaunsl (nanee — CK) 3a-
KpEIUIeH sl HOPM, pe3yabTaThl PAaBOBOIO aHAN3a
KOTOPBIX TIOATBEPXKIAIOT BBIIeCKa3aHHOe. Tak, B
cootBerctBuU ¢ 4. 1 cT. 173 CK, ponutenu u neru,
B YaCTHOCTH T€, KOTOPBIE COBMECTHO IPOKHBAIOT,
MOTYT OBITh CaMOCTOATENBHBIMH COOCTBEHHHKAMHU
umymiecta [1]. B cuny 4. 1 ct. 188 CK, poaurenu
OCBOOOX/IAIOTCS OT 00S3aHHOCTH COAEPKATh peOEH-
Ka, ecliid J0XoA peO&HKa CYIIeCTBEHHO IMPEBBIIIAET
JIOXOJT KQXKJIOTO U3 POJUTENEH U IMOIHOCTHIO 00ecTe-
yuBaeT NoTpeOHOCTH (HyX/bl) peOEHKa.

HelicTBylolee  3aKOHOAATENbCTBO  YKPAUHBI
MIpeIyCcMaTpUBaeT, YTO PeOCHOK MOXKET MpruoOpeTarhb
B COOCTBEHHOCTh UMYIIIECTBO KaK BCIIEICTBHE TEpe-
Ja4¥ TaKOTO MMYIIECTBA PEOCHKY €ro POIUTEISMH,
Uit obecriedeHns pa3BUTHS, 00ydeHUs W BOCIHTA-
HUs (OIeXAa, UTPYIIKU, KHUTH, MY3bIKaJbHbIC HH-
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CTPYMEHTEHI, CIIOPTUBHOE O0OpyIOBaHUE W T.II.) (CT.
174 CK), Tak 1 BCJIEICTBHE €TO CO3MaHMs. B cOOTBET-
ctBuH co cT. 175 CK, uMyIiecTBo, IpruoOpeTeHHOE
POAMTENSIMU U IETHMH 32 CYET COBMECTHON padoTHl,
MIPUHAUICKAT Ha TIpaBe oOmmell COBMECTHOH c00-
CTBEHHOCTH POIUTEIISIM (OTHOMY M3 HUX) M peOCHKY.
Pebenok MokeT IpHOOPECTH TIPABO COOCTBEHHOCTH
Ha UMYIIECTBO BCIIEJCTBUE CO3/IaHUS HOBOTO O0OBEK-
Ta, HAIpUMEP 00BEKTa aBTOPCKOTO TIpaBa (KapTHHBI,
CKYJBIITYDPHI | T.I1.), C OHOBPEMEHHBIM ITOJTy4EHHECM
MOJTHOTO CHEKTpa HEMMYIIECTBEHHBIX MpaB. Hepen-
KO peOeHOK MmpruoOpeTaeT MpaBo COOCTBEHHOCTH Ha
UMYIIECTBO BCJEJCTBHE HACICIOBAHUS WM TIPH-
BaTH3allW JKWJIOTO TOMEIICHUS WU 3eMEJIbHOTO
y4yacTka. PebeHOK MOXeT ImpHoOpecTH MpaBo cO0-
CTBEHHOCTH Ha MMYIIECTBO IO JOTOBOPY JTapeHHUS.
B CK mpemycmoTrpeHa Takke BO3MOXHOCTEL TIPHOO-
pereHns peOSHKOM IpaBa COOCTBEHHOCTH Ha HEIIBH-
KHMOE MMYIIECTBO B MOPSJKE, MPEILyCMOTPEHHOM
ct. 190 CK. 3akoHomarenb yka3zaHHOW HOPMOW 3a-
KpETUISET MPaBo MUIATENbIINKA ATUMEHTOB TIepeiaTh
pebeHKy mpaBO COOCTBEHHOCTH Ha HEIBIKHMOC
HUMYIIECTBO C OJHOBPEMEHHBIM MPEKpaIieHueM 00si-
3aHHOCTH MPEIOCTaBJICHUS cofiepxanus pedeHky. C
npruodpeTeHneM PeOCHKOM TIpaBa COOCTBEHHOCTH Ha
MMYIIECTBO BO3HHKAIOT U OTHOUICHHUS IO yIpaBlie-
HUIO 3TUM HUMYIIECTBOM
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[TpaBo pebEHka OBITH COOCTBEHHUKOM UMYIIIECTBA
onpeneneno He Tobko B CK, HO U B 1pyrux HOpMa-
THUBHBIX aKTax, KOTOpbIE OMPEAEISIOT MPHOPUTETHI
W YCTaHaBJIMBAIOT OCHOBBI PETYIHPOBAHUS HMYIIE-
CTBEHHBIX OTHOIICHUN (hU3MUYECKUX JIUIl. B cooTBeT-
cTBUM co cT. 318 I'paxnanckoro kojmexkca YKpauHbI
(manee — I'K), cyObexkramu mpaBa COOCTBEHHOCTH
SIBIISIIOTCS. YYaCTHUKU TPa)XJTAHCKUX IPaBOOTHOIIIE-
HUW. YYacTHUKAMH TPa)XJAHCKUX IIPABOOTHOILE-
HUI B YaCTHOCTHU SIBJIAIOTCS M (PU3MUYECKUE JTUIA, K
KOTOPBIM OTHOCHTCSI M peOCHOK, a CJIeZ0BaTEIbHO,
ABJSIETCS. CyOBEKTOM TpaBa COOCTBEHHOCTH, KOTO-
poe 3akperuieHo B cT. 316 I'K. B aT0it HOpme yKka-
3aHO, YTO TPaBO COOCTBEHHOCTH — JTO MPaBO JIUIA
Ha Bellb (MMYIIECTBO), KOTOPOE OHO OCYIIIECTBISET B
COOTBETCTBHH C 3aKOHOM I10 CBO€H! BOJIE, HE3aBUCHUMO
oT Boiu JApyrux jun. COOCTBEHHHMK BIAJEET, IOJb-
3yeTcs M pacrlopspKaeTcss CBOMM HMMYIIECTBOM IIO
cobctBeHHOMY ycMmoTpenuio (ct. 319 T'K), ognako ¢
yueToM o0beMa JieecrnocoOHocTH [2]. SBnsisick HoCH-
TEeJIeM IIpaBa COOCTBEHHOCTH, PeOEHOK Ha YPOBHE 3a-
KOHa OTpaHUYEH B BO3MOXXHOCTSIX IO PaCHOPSHKEHUIO
3TO# COOCTBEHHOCTHIO, TUM HMYIIECTBOM, 00naa-
€T TOJIBKO TeM 00BEMOM MPAaBOMOYHOCTEH, KOTOPBI
MIPSIMO JI03BOJIEH 3aKOHOM.

IHocTanoBka npo0iaembl. B cOOTBETCTBHH CO CT.
242 TK, B CBSI3U C HETIOJIHOH J1eeCTIOCOOHOCTRIO pe-
OeHKa, MPaBOMOYHSI IO €T0 UMYIIIECTBY, OCYIIECTBIISA-
10T €ro poauTenu (YCHIHOBUTENH ), KOTOPBIC SBIISIOT-
sl 3aKOHHBIMU MPEICTABUTENIIMU CBOMX MaJIOJIETHIX
Y HECOBEPILIEHHOJIETHUX JIETeH.

B Hay4HOM IuTEeparype ynpaBiaeHUE HMYIIECTBOM
paccMmarpuBaeTcsi KaK CaMOCTOATENbHas MAesTelb-
HOCTh YIIPABJISIOIIETO 0 Haubosee d3PPEeKTUBHOMY
OCYIIECTBIEHHIO OT CBOEr0 MMEHHU MPAaBOMOUHH c00-
CTBEHHHKA B MHTEpecax COOCTBEHHHKAa MMYIIECTBA.
Paznu4aroT OTHOIIEHWS TO YIPABICHHUIO HMYIIE-
CTBOM, BO3HHUKIIINE Ha OCHOBAaHUH JOTOBOpA U BO3-
HUKAIOIIEe Ha OCHOBAHUSIX, TPEIYyCMOTPEHHBIX 3aK0-
HOM. K OTHOIIEHHSIM 1O JOBEPUTEIHLHOMY yIpPaBIIe-
HUIO UMYIIECTBOM, YUPEKIEHHOMY IO OCHOBAHHAM,
MPEeIyCMOTPEHHBIM 3aKOHOM, TpaBUia O JOTOBOpE
JIOBEPUTEIFHOTO YIPABICHUS MPUMEHSIOTCS, €CIH
WHOE HE MPEAYCMOTPEHO 3aKOHOM U HE BBITEKAET U3
CyII[eCTBa TaKMX OTHOLIEHHH [3, c. 682].

Perynupyst ceMelHble IIpaBOOTHOILUEHHUS, ACH-
creytoumii  CK mpemycmarpuBaeT BO3MOXHOCTH
npumeHenus HopMm 'K, ogHako iume B TOM ciaydae,
€CJIH CyIIECTBYIOIINE MPABOOTHOIICHUS HE YPETYIH-
poBanbl CK, yuuThIBasi CyTh 3THX MPABOOTHOIIEHH,
MOTYT OBITh YPETyIHPOBAHBI COOTBETCTBYIOIINMU
Hopmamu ['K (cT. 8 CK).

B cootBerctBum co ct. 177 CK, ponutenu ymo:n-
HOMOYEHBI Ha YNpPAaBJICHHE WMYIIECTBOM, MPUHAJ-
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JIeXKAIIUM MaJIOJIeTHEMY peOeHKY, 6e3 CIeluaabHbIX
Ha TO mojHOMOuYMii. Pomurenn 00s3aHbl 3a00TUTHCS
O COXpaHCHHU U HCIOJB30BAHUUN UMYIIICCTBA pe6eH-
Ka B ero maTepecax. K coxayieHuio, 3aKOHOAATEINb,
3akperursist B CK HOpMEBI, perynmmpyronme OTHOIIIe-
HUA 110 YIIPaBJICHUIO UMYIIECTBOM, HE HAIIOJIHUII UX
KOHKPETHBIM CONCP)KaHMEM, HE 3aKpEMui YEeTKOTO
OTIPEIICIICHNSI TEPMUHA «YIIPABICHHEC HMYIIECCTBOM
pe6&nkay. Takxke cleayeT OTMETUTh, YTO OTACIb-
Hele HOopMBI CK, KOTOphIC ONpEemensroT MOpsIoK
YIIPABJICHHUS], 3aKPEIUIIOT IPaBOMOYUS POIUTENEH 1
MX OTBETCTBEHHOCTbH 34 COBEPIICHUE NEHCTBUN MU
yIpaBJIeHUH UMYIIECTBOM HE B MHTEpecax peOeHKa,
HE JINIICHEI POOETIOB.

AKTyaJbHOCTb TeMbI HCCJIeA0BaHUA. Pe3ynb-
TaTel TpaBoBoro ananmm3a HopM CK mozBomsror
YTBEPXAaTh, YTO TEPMHUH YIPaBICHHE WMYIIECTBOM
pebeHka B CeMEHHOM 3aKOHOAATENbCTBE YIOTpe-
OnsieTcsl B IMIMPOKOM ITOHWMAaHWH, BKIIOYAeT B ceOs
JICUCTBUSA POJUTENEH MO COXpPAHEHUIO MMYIIECTBA,
MIpUHAIEKAIIETO Ha TpaBe COOCTBEHHOCTH peOeH-
Ky, COBEpIIIEHHE OT NMEHHU peOeHKa CIEJOK, a TaKKe
pacropspkeHRe JOXOAAMHA OT ATOTO UMYIIECTBA. YXOI
OT pPa3bsSICHEHUS U KOHKPETH3AINH JaHHBIX ITPaBOOT-
HOIIEHUH CO3/aeT ONpeAeNeHHbIE TPYAHOCTH B €r0
MIPUMEHEHUH Ha TIPAKTHKE.

B macrosmee Bpemsi paboThI, MOCBSIIEHHBIE 3a-
IIUTE TpaB AETed, B YAaCTHOCTH HMMYIIECTBEHHBIX
MpaB, HE PacKPBIBAIOT CYIIECTBYIOIIHUX IPOOIEM
B OTHOIICHUSAX TI0 YNPABICHHWIO HMMYIIECTBOM, HE
MpejuiaraloT KOHKPETHBIX U3MEHEHUN NeUCTBYIOIIe-
TO 3aKOHOJIATETBCTBA JUIS 3aIUTHI IPaB M HHTEPECOB
pe6Enka. PaboThI ke, mOCBAMIEHHBIC BOIIPOCAM HH-
CTUTYTa TOBEPUTEIEHON COOCTBEHHOCTH B YKpauWHe,
HE 3aTParuBaroT BOIPOCOB, CBA3AHHBIX C YPETYIHPO-
BaHHEM OTHONICHWH IO YIPaBIEHHIO COOCTBEHHO-
CTBIO peOEHKa.

CocTosinue ucciaenoBaHusi. Bompocsl 3ammuTsl
MpaB pedeHKa JOCTATOYHO IHPOKO OCBEIIAOTCS CO-
BpEMEHHOM HAyYHO! TUTEPaTypou. ITa mpodieMaTu-
Ka B pa3HOe BpeMs Oblila MPeIMETOM HCCIeIOBaHUN
M3BECTHBIX OTEUECTBEHHBIX yueHblx A.B. J[3epsl,
3.B. Pomogckoii, P.A. Credanuyka, 1.B. XXunmuako-
BoH, S1.H. llleBuenko u np. CymecTByromue padoThl
MOCITY>KWH (yHIAMEHTaJIbHON 0a30i s majabHei-
IIeTO MCCIIeIOBAHNS, B YaCTHOCTH PACCMaTPHBAEMBbIX
B JJAHHOM paboTe BOTIPOCOB.

Henbio u 3axa4eil cTaTbM SBISETCS POBEICHUE
IIPABOBOI'0 aHAJIM3a HOPM JIEHCTBYIOLIETO CEMEMHOrO
3aKOHOJATENIECTBA YKPAWHBI, HOPM 3apyOesKHOTO 3aKO0-
HOZATENbCTBA, KOTOPBIE PETYIIMPYIOT BOIIPOCHI YIIPaB-
JIeHWsT MMYIIECTBOM pebeHKa, a Takke pa3paboTka
KOHKPETHBIX PEKOMEH/AIN 0 yCOBEPIICHCTBOBA-
HHIO HOPM CEMENHOI0 3aKOHOJaTeNLCTBA YKPauHbI.
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H3no:xxenne ocHoBHOro Mmarepuana. [lomumo
TPaJUIIMOHHBIX TIPOOJIEM C pelenuuei B cemeitHoe
3aKOHO/IaTeNbCTBO YKpPAaWHbl HOPM €BPONEHCKOTOo
npasa, 111 CK xapakTepHBIM cTalo U 3aKperieHne
HOPM, KOTOpEIE, PEeryaupys IpaBOOTHOIIECHUS, TIPsi-
MO MpoTHBOpeyar Apyr apyry. Kak Obuto ykazaHo
BBIIIIE, OJTHOM M3 mpobaeM aelictBytomiero CK sBisi-
eTcs TO, YTO B HEM HE 3aKpEIJIeHO MOHATHE YIIpaB-
JIGHWsI UMyIIecTBOM pebeHka. OIHAKO, ¢ y4eTOM
cT. 8 CK, NOHATH CyTh OTHOLIEHUI MO YIIPaBICHUIO
AMYIIECTBOM MOXKHO UCXO/sI U3 HOpMEI cT. 1029 I'K.
JlanHas HOpMa yKa3bIBaeT, YTO IO JOTOBOPY yIpaB-
JIEHUS UMYIIECTBOM OJHA CTOPOHA MeperaeT Apy-
roil CTOPOHE Ha ONPEENICHHBIN CPOK UMYIIIECTBO B
yIpaBJIeHUE, a pyTas CTOpOHA 00sI3yeTcs 3a OIIary
OCYIIECTBIATh OT CBOET0 UMEHH YIPaBICHHUE ITUM
MMYIIECTBOM B HHTepecax JHIA, yCTAHOBMBIIETO
yIpaBlieHNe, WIH JTUIA, YKa3aHHOTO UM.

CrnemyeT comlacuThCS C BBICKA3aHHBIMH B Ha-
YYHOH JHUTepaType BHIBOJAMU O TOM, YTO IIPaBO
JIOBEPUTEIHLHON COOCTBEHHOCTH HEOOXOAMMO pac-
CMaTpUBaTh KaK MPUHAJIEKAIIEE JOBEPUTEILHOMY
COOCTBEHHHKY IPAaBO COOCTBEHHOCTH Ha OTIpeIeIICH-
HOE WMYIIECTBO, OOpeMEHEHHOEe O00s3aTeIbCTBOM
€ro OCYIIECTBJIEHHS C IEeNIbI0 M C OTpPaHUYEHUSIMH,
OTIPEJICICHHBIMU JIOTOBOPOM YIIPABIECHUA UMYIIE-
CTBOM HJIH 3aKOHOM [4, c. 205].

OpHako cieayeT MOMHHTh O CHCHU(UKE CeMek-
HBIX TPABOOTHOIICHUH, B Clydyae BO3HHUKHOBCHUS
OTHOIICHHH MO YIPaBIEHUIO UMYIIIECTBOM peOeHKa,
KaK TPaBUIIO, YIIOJHOMOUYEHHBIM JIUIIOM SIBISIOTCS
ponutenu. Takoro poga OTHOILIEHUS BO3HUKAIOT HE
B CHJIy JIOTOBOpa, a B CHJy 3akoHa. Ponurtenu He-
CYT OTBETCTBEHHOCTDH 3a HEHaJIeKallee OCYyIIecT-
BJICHHE YIPaBJICHHUS HE TOJBKO Iepel] peOeHKOM,
KOTOPBI BIlpaBe TpeOoBaTh BO3MEIIEHUS Bpea, a U
repes yIoJTHOMOUYEHHBIMHU TOCYIapCTBOM OpTraHaMu
(opras omeku U MOMEYNTEIHCTBA).

Ucxons n3 aHanmmsa IEHCTBYIOIIETO 3aKOHOIA-
TEJIbCTBA YKpaWHbl, HAYYHOW JIMTEpaTyphl, CIEl-
U(HUKU OTHOIICHHWH IO YNPABICHUIO HMYIIECTBOM
pebenHka, mMoJ yInpaBlIeHHEM HMYLIECTBOM peOeHKa
HEO0OXOINMO MMOHUMATh JEHCTBUSA YIIOJTHOMOYEHHO-
IO 3aKOHOM JIMIIA, HaIllpaBJICHHBIE HA OCYIIECTBIIE-
HU€ JI03BOJICHHBIX 3aKOHOM ITPaBOMOYHI COOCTBEH-
HUKa, B OTHOIIEHWHU TEPEIaHHOTO B €ro BiIaJeHHE,
[I0JIb30BAHKE M PACMOpPsSIKEHNE UMYIIIECTBA, B HHTE-
pecax pebeHKa.

Cremyer oOpaTuTh BHUMaHHE Tak)Ke Ha TO, 9TO
B CEMEWHOM 3aKOHOJIaTEJIbCTBE YKpPauHbI YETKO HE
YperyaupoBaH BOIPOC paclpeAesieHns J0X0a, To-
JIy9EeHHOTO B MIpOLiecce yIPaBIeHNUs, YTO TAK)Ke HE B
WHTEepecax pe6eHka.

B cootBercTBuu co ct. 178 CK moxon, momydeH-
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HBIM OT MCIOJIH30BaHHUS UMyIIECTBa MaJIOJICTHETO
pebeHKka, pomUTEeNd MMEIOT MPaBO HCIONb30BaTh
Ha BOCIIUTAHHUE U COAECP)KAHUE APYTUX JETed M Ha
HEOTJIOXKHBIC HYXIB ceMbd. OTHAKO peaau3aius
3TOTO TpaBa CBs3aHa C PSJIOM MPOOIIEM, TTOCKOIIBKY,
B cooTBercTBUHU ¢ 4. 8§ cT. 177 CK, mocne npekpa-
IOCHUA YIIPABJICHUA, pOAUTEIIN 00s3aHEbI BO3BPAaTUTH
pebeHKy HMMYIIECTBO, KOTOPBIM OHH YMPAaBISIIH, a
TakKe JIOXO/BI OT Hero. B coorBercTBuU € 4. 9 CT.
177 CK, HeHamjexaiiee BBITIOTHEHHE POAUTEIIMHU
CBOHMX OO0S3aHHOCTEH OTHOCHUTENHHO YIPAaBICHUS
UMYIIECTBOM pe6eHKa SABISIETCA OCHOBAHHUEM IJIsI
BO3JIO)KEHUS HA HUX 0053aHHOCTH BO3MECTUThH TPH-
YUHEHHBIH €My MaTepHallbHBIN ymepd W BepHYTb
JOXO/IBI, TTOJIyYCHHBIE OT YIPABICHHAS €r0 WMYIIIe-
CTBOM. 3aKOHONATENb, 3aKpEIUIsLs MMpaBa U 00sA3aH-
HOCTH pPOAWTENEH B OTHOWIEHUSAX 1O yIPABIECHUIO
MMYIIECTBOM JETeH, CO3AaI BOZMOXKHOCTD IS TIPH-
BJICYCHHA K OTBETCTBEHHOCTH JaXKe T€X POJUTEINEH,
KOTOpBIE TOOPOCOBECTHO BBITIONHSIIA CBOU OOs3aH-
HOCTH II0 yTIPaBIEHUIO UMYIIECTBOM peOeHKa, O-
HaKO WCTIOIB30BAIH JOXOJ OT UMYIIEeCTBa pedeHKa
Ha HYXIbl APYTHX JIeTel WIN/U Ha HYXIbl CEMBU.
JlanHas HOpMa Tax)ke HEe YCTaHaBIIMBaeT 00A3aHHO-
CTU pOAUTENEH HANPaBIAThH MOJYUYEHHBIH JOXOM Ha
MIPUOPUTETHBIC HYKIBI.

Pesynbrarel aHanuza HOpM ['pak/1aHCKOTO YIIO-
xeHus: [epMaHnn, KOTOpBIE PErylmHpPYIOT OTHOIIIE-
HUSA TI0 YIPaBICHHIO UMYIIECTBOM pebEHKa, To-
3BOJISIIOT YTBEPXAATh, YTO OHH C(HOPMYIHPOBAHBI
6omee npogymanHo. CoracHo ct. 1649, moxomasl oT
UMyIIecTBa peOeHKa, KOTOpble HE HCIOIB3YIOTCS
JUTSL yIpaBlieHUs] IMYIIECTBOM (HampuMep, oruiaTa
KOMMYHaJIbHBIX YCITyT, OIUIaTa HaJOTOB Ha HENBH-
KUMOE WMYIIECTBO W JIp.), CIEeNyeT HCIIOJIb30BaTh
B WHTepecax pebeHka. Ponurenn mMeroT mpaBo Hc-
MOJIB30BATh JIOXOJl M HAa COOCTBEHHBIC HYKIBI U
Ha HYXIbI OpaTheB U cecTep peOeHKa MPH yCIOBHH,
YTO TaKO€ MCTOIb30BaHNE SBISETCS CIIPaBEAINBBIM
C y4eTOM HWMYIIECTBEHHOTO IIOJOXEHHS W J[0XO-
OB 3aMHTEpecoBaHHBIX JuIl [5]. Takum oGpazom,
rapanTupys npaBa peOeHKa Ha HaJIe)Kallee BHI-
MTOJITHEHWE POIUTENAMH OO0SI3aHHOCTEH MO HCIIONb-
30BaHHIO JOXOMIOB OT €r0 UMYIIECTBA B €r0 IMOJb3Y,
JaHHAasT HOpMa Oo0ecnedrnBaeT W MPaBO POIUTENCH
MPOBOANTH CHPAaBEIJIMBOE paclpepesieHne 3TOro
JI0X0la Ha HYXKIBI OpaTheB M cecTep peOcHKa, Oe3
BO3MOXXHOCTH TIPUBIIEYCHHUS UX K OTBETCTBEHHOCTH
3a MpaBOMEpHOE HcIoyb3oBaHue. M xoTs B HOpMe
WCIIOJIB30BaH TEPMUH «CIPABEIITUBOCTEY», KOTOPBIN
OTHOCHUTCS K OLIEHOYHOH KaTeropuH, Mpu cobmrone-
HUW PABHOTO PacHpeleNeHHs J0X0/a MKy BCEMHU
JIETbMH, BBITIONIHEHWE W COONIOEeHHEe TMPUHIUTIA
CIpaBemIMBOCTH OymeT obecmeueHo. Eme omauM
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Ba)KHBIM DJIEMEHTOM JTaHHOW HOPMEI SIBIISIETCS Tpe-
0OBaHWE TPOBOIUTH paclpenciieHHe IO0XOJO0B OT
UMyIecTBa peOEHKAa Ha pa3pelleHHbIC MOTPEOHO-
CTH TOJBKO MOCJIE UCTIONHEHUS 0053aHHOCTH TIO CO-
JIep>KaHUIo 3TOTO UMYIIECTBA.

K coxanenuto, B CK He 3aKperuieHbl IpHOPUTET-
Hble HaIlpaBJICHUs paclpeesIeHHs J0X0/1a, 00s3aH-
HOCTh POAMTENCH COAepkKaTh UMYILIECTBO peOCHKA.
JlelcTByroliee 3aKOHOAATENBCTBO YKPAUHBI, PEry-
TUpys JaHHBIE TPAaBOOTHOLICHHS, HE HUCIONB3YET
TEpPMHUH CcOfepXkKaThb, MPHUMEHss Ooyiee pa3MBITYIO
MPaBOBYIO KOHCTPYKIIMIO, 3aKperisisi 00sS3aHHOCTD
poauTeneil 3a00TUTHCSA O COXPAHEHUH M HMCIIONb30-
BaHWU MMYIIECTBa B MHTepecax pedenka. CoxpaH-
HOCTh MMYIIECTBA HE MPEAYCMaTpPUBAET OCYIECT-
BJICHUS POAUTENAMU JEUCTBUI 110 €T0 CONEPKAHUIO
(ymnare HajJoroB, KOMMYHAJIBHBIX YCIYT U T.A.), 4YTO
MIPH OMNPENETICHHBIX O0CTOATENBCTBAX MOXKET IpH-
BECTH K HETaTUBHBIM IPABOBBIM MOCIIEACTBUSIM.

B I'paxnanckoM ynoxeHuH I'epMaHuu OTAEIBHO
3aKperieHa HOpMa, KOTopas OompenesseT MpHHaj-
JIEKHOCTh UMYIIECTBA, KOTOPOE OBLIO TPHOOPETEHO
POAMTENSIMH 3a CUET JI0X0/a OT UMYIIECTBa pedeH-
ka. Tak, cormacHo cT. 1646, B cmyyae mproOpeTeHUs!
POIUTENSIMH 32 CUET CPEICTB peOeHKa ABMKHMOTO
MMYIIECTBa, MPAaBO COOCTBEHHOCTH HA 3TO MMYIIIE-
cTBO mepexoguT k pebenky. B CK Hopma Takoro
pola OTCYTCTBYET, TEM CaMbIM MPEIOCTABISISI BO3-
MOYKHOCTB JJISI HEOTHO3HAYHOTO TOJTKOBAHMS.

Hcxons W3 BBIMIEU3IOKEHHOTO, IEIeco00pa3Ho
BHecTH m3MmeHeHust B CK, 3akpermuts psii HOpM, KO-
Topble OyAyT OOSI3BIBaTh POAMTENEH, MOCIE OCYIIECT-
BJIEHUSI JIEHCTBUM, HANpPAaBIECHHBIX Ha COAEpKaHUE
uMyIecTBa pedeHKa, obecrieunBarh MHTEpEChl (IO-
TpeOHOCTH) pebeHka — COOCTBEHHHKA HMYIIECTBa,
CIPaBeUIMBO PACTPENENATh OCTABIIMICS TOXOJ OT
UMYyIIECTBa peOeHKa MEXIY APYTUMH CBOUMH JIETh-
MH, B YaCTHOCTH: 1) OTHOCHUTEIBHO OOS3aHHOCTH PO-
JIUTEIEH CoMepKaTh UMYIIIECTBO peOCHKA — 3aKPETUTh
B 4. 1 ct. 177 CK, nocie cioB «Pomurenn o0s3aHbD»,
I00aBUTH CIIOBA «COAEP)KAaTh MMYIIECTBO PEOCHKAY;
2) OTHOCHUTEIHFHO WCIOIB30BaHUS JOX0Aa OT UMYIIIe-
cTBa pebenka — 3akpenuth 4. 1 ct. 178 CK B nByX a6-
3amax ciuenyrouiel pepakuuu: «Joxon, momydeHHbII
OT HCIOJIH30BaHMA HMYIIIECTBA MaJIOJIETHETO peOeHKa,
ponuteny 00s3aHbl HAMPABISATh HA HYXJIBI 3TOTO pe-
OeHka, cofiep)kaHle U COXpPAaHEHHE €r0 NMYIIEeCTBa.

YacTtp 10x0ma, KOTOpas HE HCIONB3YIOTCS Ha
HYXIbI peOeHKa — COOCTBEHHHUKA, HA COAEPIKaHNE U
COXpaHeHHe ero UMYIIECTBa, MOXKET ObITh CIIPaBe]I-
JUBO paclpefielieHa POAUTEISIMH Ha BOCIHWTaHUE
U colep)KaHue OpaTbeB M CECTep 3TOTO pedeHKa, a
TaKKe Ha HYXIbl CEMBI.

C 1epI0 3alIUThl UMYIIECTBEHHBIX IIPaB peOeH-

APRILIE 2014

Ka 3aKOHOJaTeJIh BBOJAUT CIOXHYIO CHCTEMY COTJIa-
COBaHHUS M KOHTPOJS CHAEJIOK, KOTOpPhIE COBEpIla-
IOTCd B OTHOIICHHWU HEABHMXXUMOT'O UMYIICCTBA WU
HMYIIECTBA, KOTOPOE MMEET CYIIECTBCHHYIO CTOH-
MOCTb, NpUHAAIEKaIIero pedenky. Takas e mpo-
neaypa npeaycMOoTpeHa U JIJisl UIMYyIIecTBa peOeHKa,
KOTOPOC HAXOAUTCA B YIIPAaBJICHUU.

CormacHo 9. 10 ct. 177 CK, mopsamok ocymiecT-
BJICHHA OpraHaMu OIICKHW W IOICYUTCIIBCTBA OIIpE-
JICJICHHOW 3aKOHOM JIESITEIbHOCTH, CBSI3aHHOH ¢
3alIMTON UMYIIECTBEHHBIX MpaB peOeHKa, YCTaHaB-
nuBaetcsa Kabnnerom MunuctpoB Ykpaunsl. Takoi
nopsanok yrBepxnaeH I[locranoBienmem KaGunera
MunuctpoB Ykpaussl oT 24 ceHtsiops 2008 r. No
866 «Ilopsmok IpoBeACHUS OpraHaMy OINEKH H I10-
MIEYUTENBCTBA AEATEIBHOCTH, CBSI3aHHON C 3aIUTOMN
mpaB pebenka » (nanee — [lopsamok).

Cormmacuo 1. 67 Ilopsnka, MpeaoCTaBICHUE pas-
pEIICHHs Ha COBEPIICHHE CACIIOK OTHOCUTEIHHO He-
JIBIDKAMOTO MMYIIIECTBa peOeHKa MPeroCTaBIsAETCS
pationHoOH, paitonHo# B . Kuese u r. CeBacTomoe
TOCaJIMAHHACTpAIeH, HCIOIHUTEIBHBIM OpPraHOM
TOpPOJICKOT0, pallOHHOTO B TOpojie coBeTa. Benenue
nen Bo3nokeHo Ha CiyxOy 1o JeiraMm JeTel, KOTo-
pasi Tocyie TPOBENEHUsT MPOBEPKH JOKYMEHTOB IO
MECTy HAaXOXJICHHS UMYIIECTBA, B TEUCHUE OTHOTO
MecsIa co JAHS TOCTYIUICHHS 3asBJICHUS Ha COBEp-
IIeHHNe CIIEJIOK OTHOCHTENbHO HEIBIKHMOTO HMY-
mecTBa pebeHKa, KOTOPO€ BBIJAETCS 3asBUTEISM B
BH/IE U3BIICUCHH U3 PEIICHUS OpraHa OTEKH.

OnexkyHbI WK noneduTenu moxaroT Ciyxoe 1o
JleJiaM JIeTel MakeT JOKYMEHTOB, KOTOPbIA paccma-
TpuBaeTcs B TeueHue 10 pabounx gueit. [Ipenmerom
pPacCMOTpEHHUsT OPTaHOM OIEKH M TOMEYHTENHCTBA
B JAHHOM CITy4ae SIBISETCS M3yYeHHE BO3MOXKHBIX
MIPaBOBBIX MOCJENCTBHM IS peOeHKa MOCIe COBep-
IISHUS CACTKH 00 OTIYXACHUH HEJIBIKUMOTO MIMY-
IeCcTBa, MPUHAJISKAIIETO peOeHKy, oOecTeueHHs
MpaB U HHTEPECOB PeOCHKA.

OmauM U3 00s3aTENBHBIX JTOKYMEHTOB SIBIISCT-
cs xoruss CBHIIETENHCTBA O 3aKIIOYCHHUH FUIA pac-
TOPKEHUH Opaka MEXIy POTUTEISIMU peOeHKa (TIpr
HaTM4un). DTO TpeboBaHWe, HAa HAI B3I, SBIIS-
€TCsl M3JIMIITHUM, TTOCKOJBKY yKa3aHHBIH JOKYMEHT
He Kacaercd IMpeaMeTa paccMoTpeHus. bomee Toro,
cornacHo 3akoHy YkpawHbI «O 3ammuTe mepcoHa b-
HBIX JIaHHBIX», BIAJENbIy MePCOHATHHBIX TAaHHBIX
HE0OXOIMMO TPENOCTaBUTh pa3pelieHrne B IHCh-
MeHHO# (opme Ha e€ 00paboTKy (cT. 2), KOTOpOe
TaK)kKe YCTaHaBIMBAET, YTO COCTaB M COJEp)KaHWE
MEPCOHAIBHBIX JAHHBIX JOJDKHBI COOTBETCTBOBATH
menssM ux oopaborku (4. 3 cr. 6). CiiemoBaTeabHO,
HE0OXOIMMO U3BATHh U3 MEPEUHS 00sI3aTENbHBIX J0-
KyMEHTOB yKa3aHHbIe CBHIETEIHCTBA.
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3akoHOJaTENIeM YCTAaHOBJICHA MEPCOHABHAS OT-
BETCTBEHHOCTH JIOJPKHOCTHBIX JIMIl OpTaHa ONEKH U
MOTEUYNTENBCTBA 10 3alIUTE MPAB U UHTEPECOB Je-
Tell IpU COBEpILIEHUH JIOOBIX AEWCTBUI B OTHOIIIE-
HUU HEJBU>KMMOTO UMYIIECTBA, KOTOPOE MpUHAJJIE-
JKUT UM Ha TIpaBe YaCTHOW COOCTBEHHOCTH, WJIH B
cilydae eciu y peOeHKa BOZHUKIIO MPAaBO MOJIb30Ba-
HUSI TaHHBIM XUJIBIM moMetnienuem (4. 4 ct. 12 3a-
koHa YkpauHbl «O0 OCHOBax COILIMAJILHOMN 3alUThI
0€370MHBIX JIMI[ U OECIPU30PHBIX AeTei»). OTHAKO
B IaHHOM HOpME€ HE yKa3aHa KOHKpPETHas CaHKIHUS,
YTO NpEBpAIlaeT €€ B HOPMY JIEKJIApaTUBHOIO Xa-
paxrepa.

BoiBoasl. [IpuBenennbie B JaHHOH paboTe mpej-
JIOXKEHUS 10 U3MEHEHHUIO 3aKOHOJIaTEIbCTBA HaIlPaB-
JICHBI Ha CO3JlaHUE HEOOXOAMMBIX YCJIOBHUU IS 3a-
[IUTHI IPaB peOEHKA B OTHOIIEHUSAX TI0 YIIPABICHHUIO
€ro UMyLIECTBOM. BBIBOJIBI U NPE/JIOKEHUS] TaHHOU
paboThl TaKXKe MOTYT CIIY)KHTh 0230 i AajbHEH-
[IUX HAYYHBIX U3BICKAHUH.
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OBECIIEYEHHME OXPAHBbI TPYJIA KEHIHIMH B CEJIBCKOM
XO3SMUCTBE IO 3AKOHOJIATEJIBCTBY YKPAMHBI U 3APYBEJKHBIX
CTPAH

T. HOBAK,
KaHAWAAT IOPUINYECKHUX HayK, JOLUEHT Kadeapbl arpapHOro, 3eMeJIbHOTO U AKOJIOTHYECKOTO MPaBa HMEHH
akazemuka B.3. SJnuyka HanmonansHOTO yHUBEpCUTETa OMOPECYPCOB M IPUPOAOTIONB30BAHUS YKPAUHBI

SUMMARY

In this paper we study the legislative ensure the protection of women in agriculture. Carried out an analysis of general
and sectoral regulations on labor protection, governing use of female labor in heavy work and work in harmful or dangerous
working conditions in agriculture. A comparison of Ukrainian legislation on the protection of women’s work in agriculture
to the same laws of CIS countries (Russia, Belarus, Kazakhstan). It is concluded that improvements need to separate legal
provisions for the protection of women, in particular, establishing a list of agricultural activities which are restricted or
prohibited women’s work.

Keywords: labor protection, agriculture, labor, women, legislative support.

*khk

B craTbe mpoBOOUTCS MCCIIEA0BAaHNE 3aKOHONATENBHOTO 00ecIIedeH s OXPaHbl TPYAA JKSHIINH B CEIILCKOM XO3SIHCTBE.
OcCyIIeCTBIIeTCS aHAIN3 OOLIMX M OTPACIEBBIX HOPMATUBHBIX aKTOB [0 OXPaHE TPY/a, PErYIUPYIOUIUX BOMPOC HCIONb-
30BaHU JKCHCKOI'O TpyJda Ha TAXKEJIbIX pa60Tax u pa60Tax C Bp€AHBIMU WJIU OIIACHBIMU YCJIIOBHUAMU TpYyJa B CCIHLCKOM
xo3siicTBe. [IpoBOANTCS CpaBHEHHE YKPAWHCKOTO 3aKOHOMATEIBCTBA MO OXPaHe TPYHa KEHIIWH B CETbCKOM XO3SHCTBE ¢
AHAJIOTHYHBIM 3aKOHOJATENILCTBOM CTpaH OnmkHero 3apyoexss (Poccuu, benapycu, Kazaxcrana). Jlenaercs BbIBoA 0 He-
00XOANMOCTH yCOBEPIICHCTBOBAHMS OTACIBHBIX IPABOBBIX HOPM I10 OXpaHe TPYAa JKCHIIUH, B YACTHOCTH YCTaHABIMBAO-

XX TEPEUCHb CENbCKOX03HCTBEHHBIX PA0OT, Ha KOTOPBIX OTPaHUYMBACTCS WIIH 3aIPEIIACTCs XKEHCKUH TPYI.
KnroueBble ci1oBa: oxpaHa Tpyaa, CEIbCKOE XO3SHCTBO, TPy KEHIIUH, 3aKOHOAATEIbHOE 00ECIICUEHHE.

HOCTaHOBKa npodaemMbl. CelbCKOXO35H-
CTBEHHOE ITPOM3BOICTBO SBISIETCS OHOM U3
CaMBIX OITACHBIX C(ep IKOHOMHYECKOU NesTebHO-
CTH, 3aHUMasi TI0 YPOBHIO TPaBMaTu3Ma BTOPOE MECTO
Mociie yrojabHOM MPOMBIIITIeHHOCTH. Ha KOHCTUTYITH-
OHHOM ypPOBHE 3aKpEIUICHO MPAaBO KaKOT0 YeIOBEKa
Ha OXpaHy Tpyna, TapaHTHPYeMOe TrocyaapcTBoM. B
TO K€ BPEMsI €TO peasn3allns UMEET CBOIO CIeI(H-
Ky C Y4eTOM OTpPAaciy 3KOHOMHUKH, a TaKKe IMPHMe-
HUTEIHFHO K OTAEIBHBIM KaTeropusM padoraromux. K
mocenHuM (Hapsamy ¢ pabOTHHUKaMH, HE JOCTHUTIITH-
MU BOCEMHA[IIATUIIETHETO BO3PACcTa, U MHBAIHUIAMH)
OTHOCSITCS M JKeHIIWHEL. [Ipu 3TOM cymiecTByromme
Ha CETO/IHS CTIeMaTbHBIE TPABOBbIE HOPMBI 110 OXPa-
HE WX TpPyAa B CEIIbCKOM XO3AHCTBE TPeOyIoT mepe-
CMOTpa U yCOBEPIIEHCTBOBAHUSI.

AKTyaJIbHOCTb TEeMbI HCCJIe0BAHUS TIOATBEPK-
JTAETCsI CTETEHBI0 HEPACKPHITOCTH MPOOJIeMBl — B
HACTOSIIIee BpeMs MPAKTHYECKH HET CIIEIHAIbHBIX
HapabOTOK IO MPABOBOMY PETYIMPOBAHUIO OXpaHBI
TpYy/la )KEHIIHH B CEIbCKOM XO3SHCTBE.

Cocrosinue ucciaenopanusi. Hayunelid ananu3
CHEUATBFHBIX TPYAOBBIX IMPaB >KEHIIWH MPOBOIUI-
csi B TPyAax YYEHBIX COBETCKOTO TMEPHOa, B YaCT-
Hoctu O. A. Abpamosoii, A. M. Kambaposa, I. H.
Herecroka, @. M. Pagnosa, H. M. lllentynunoii, u
np. IIpomomkaroTcst MiccIenoBaHus ATOTO BOTIpOCca U
B HE3aBHCHMOW YKpamHe — MpoOIeMBI OXPaHbI TPy/a
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skeHuH 3atparuBarot WM. Y. Hlammuna, T. FO. Axa-
nazase u ap.

Heabio u 3anaveil cTaTbu SBISETCS UCCIEHO-
BaHWE COCTOSHHUS 3aKOHONATENBHOIO obecrede-
HUS OXPaHBI TPyJa KEHIIUH B CEIHCKOM XO35UCTBE
YkpauHbI U pa3paboTKa MPEIOKEHUN MO €ro yco-
BEpIICHCTBOBaHUID. HOBM3HA paboThI 3aKiIr0uaeTcs
B TOM, YTO B HEH cJellaHa TOMBITKA HCCIEIOBAaTh
KaK MOJIOKUTEIbHBIE TaK U OTPULIATEIbHBIC acCIeK-
THl CIELMAIBHBIX HOPMATUBHBIX aKTOB IO OXpaHe
TpyJa >KeHIIUH B YKpauHe, a TaKKe MPOBECTU CpPaB-
HUTEIbHBIA aHAN3 YKPAUHCKOTO 3aKOHOAATENbCTBA
U 3aKOHOJIATENILCTBA CTPaH ONMKHEro 3apyOexkbs B
OuepUYEHHOM cdepe.

Hzioxenne ocHOBHOro Marepuaja. CHayana
OTMETHUM, 4TO PabOTAIOIIUE KECHITUHBI CKOHIICHTPH-
POBaHBI B YETHIPEX OTPACISIX SKOHOMHUKH: IIPOMBIIII-
JICHHOCTH, 00pa30BaHNH, 3][PABOOXPAHCHUH U CEIb-
CKOM x03s11icTBe. B mocnennem padorarot 15,2% Bcex
3aHATHIX B SKOHOMUKE >KEHIUH. [[JIsi cpaBHEHUS: B
00pa30BaHUU, KOTOPOE CUUTAIOT CYTy0O «KSHCKOID»
OTpaciblo, STOT MOKazarenb cocrapiser 15,3% [1,
c. 44]. Pe3ynbTaThl UCCICIOBAaHUIN MOKA3bIBAIOT, YTO
[JIABHBIMU MPUYUHAMU CMEPTHOCTH >KEHCKOTO Hace-
JICHHSI TPYOCIIOCOOHOTO BO3PACTa SIBIISIOTCS HAPSAY
C HOBOOOpa30BaHUSMU, OOJIE3HSIMU CHUCTEMBI KPO-
BOOOpAIICHHS, OTPABICHUSIMHU, TAKXKE TPAaBMbI U HE-
cuacTHele ciaydau [1, c. 56]. [Ipuyem mo cTaTUCTHKE
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YKEHIIUH B CEJIbCKOM XO3sI1ICTBE TPaBMUPYETCS MEHb-
11e, Y4eM My>K4iH. BmecTe ¢ Tem crienuanyucThl Heoa-
HOKpPAaTHO OTMEUAIOT, YTO 3TH JIaHHBIE HE OTPaKatoT
pPeanbHOTO MOJIOKEHUS Bellel, TTOCKOIbKY HecuacT-
HBIE CIyYau C JKCHIIUHAMH — WIeHaMHU (hepMepCKuX
XO3SICTB, KaK MPaBUJIO, JINOO CKPBIBAIOTCS, JINOO HE
PETUCTPUPYIOTCS, TUOO MPU3HAIOTCS HE CBSI3aHHBIMH
¢ mpou3BojCcTBOM (Hampumep, P. Ma3Ha yka3bIBaer,
yro Oonee 35% HecYaCcTHBIX CIy4aeB, KOTOPHIE MPO-
M30ILTH C )KEHIIMHAMU, IPU3HAIOTCA HE CBA3aHHBIMU
C IPOMU3BOJCTBOM [2, c. 21]).

[IpaBoBoe perymupoBaHuE OXpaHBl TpyJda KEH-
OIMH XapakTepusyeTcs eAuHCTBOM u auddepeH-
LMAaIMe 3TOro mpoliecca U 3aKperieHueM B CIEIH-
aJBHBIX MPABOBBIX HOPMAaxX JOMOJHUTENBHBIX JBIOT
JKEHIIIMHAM KaK O0CO00# Kareropuu padOoTaroIIuX.
Huddepennmanus npaBoBOro peryiupoBaHus Tpyaa
JKEHIIUH U €T0 OXpaHbl OCHOBBIBAETCS MPEXKIE BCETO
Ha (PU3HUOIOTUIECKUX 0COOCHHOCTSIX KEHCKOTO Opra-
HU3MAa, HEOOXOJMMOCTH 3aIIUTHI KEHIUHBI- MaTePH.

Ceiiyac rapaHTHH 10 OXpaHe Tpy/Ja >KEeHIIUH Ipe-
JOCTABIISIOTCS B MOPSIJIKE, IPETYCMOTPEHHOM 3aKO-
HOZIATEIBCTBOM O TpyaE, mpexae Bcero mr. XII Kogek-
ca 3aKOHOB O Tpyle YKpauHbl. 3akoH YkpauHbl «O0
oxpase Tpyaa» oT 14 oxtsaops 1992 1. comepxur CT.
10 «OxpaHa TpyJa KeHIIKUH», KOTOPOU 3arperiaeTcs
MPUMEHEHHUE TPyZa KEeHIIWH Ha THKEIBIX padboTax u
Ha paboTax ¢ BpeIHBIMH WJIN OMACHBIMH YCIOBUAMU
TpyJa, a TakKe MPUBJICUCHNUE KESHITUH K TOAHATHIO
U TIepeMelIeHUI0 Bellei, mMacca KOTOPHIX MPEBbI-
[1aeT YCTaHOBJIEHHBIE JUISI HUX MpeAebHbIe HOPMBI
(mocnennue 3akperieHs! B [Ipukaze Munucrepcrsa
3npaBooxpaHeHust «O0 yTBep)KICHHH MpPeaebHbBIX
HOpPM TOIBEMA W TEPEMEIECHUS THKECTeH KEeHITH-
Hamu» oT 10 nexabpsa 1993 Ne 241). Bmecte ¢ Tem
CYIIECTBYET U OTpaciieBas Crieliu(rKa OXpaHbl Tpyaa
JKEHIIMH B CEJIbCKOM XO35HcTBE. BhIpaxkaeTcs oHa,
BO-TIEPBBIX, B ONpEAENCHNH Ha 3aKOHOJAATEIHLHOM
ypoBHe, a uMeHHO [Ipuka3zom Munucrepcrsa 3apa-
BoOXpaHeHns YkpauHsl «O0 yTBepxkaernu llepeuns
TSDKEJBIX PadOT U PaboOT C BPEAHBIMU U OIACHBIMH
YCIIOBUSIMH TPy/Za, Ha KOTOPBIX 3aIllPEIaeTcs mpuMe-
HEHHe Tpyaa *KeHIIHH» oT 29 nexabps 1993 r. Ne 256,
COOTBETCTBYIOIINX PabOT AJIsi CENbCKOTO XO3SICTBA,
a BO-BTOPBIX, OTpaciieBble HOPMAaTHBHBIE aKThI II0
OXpaHe Tpyda B CEIBCKOM XO3SHCTBE JIOTIOJHUTEIb-
HO YCTaHaBJIMBAIOT OINpPENEJICHHbIE OTPaHUYEHUS U
3arpeTsl M0 MPUBJICYSHHIO JKEHIIWH Ha HEKOTOpHIE
paboTHI B COOTBETCTBYIONIUX MOAOTPACTSIX.

Perynupyercst 3TOT BOpoc M MeEXIyHApPOIHBIM
3aKOHOAATENbCTBOM: PexomeHnmarueil o Tpyae KeH-
ITUH B HOYHOE BPEMS B CeITbCKOM Xo3stiicTBe Ne 13 [3],
Pexomenmanmeii 00 oxpaHe MaTEpHHCTBA (CEIbCKOE
xo3satcTBo) Ne 12 [4], Korsenuneit MexxyHapogHOH

48

opranmzanuu Tpyzna Ne 184 «O 6e30macHOCTH U TH-
THEeHE TPyZa B CENIbCKOM X03dWcTBe» [5]. 3amernm,
YTO HAIIMOHAILHOE 3aKOHOJIATEIBCTBO B cepe oxpa-
HBI TPYyJa JKEHIIWH B I[E€JIOM OTBEYAET MEXIYHAPO.I-
HBIM TPeOOBAHMSIM.

Jlnist onpesiesieHus] CTENIeHN COBEPIICHCTBA yKpa-
WHCKOTO TPYIOOXPaHHOTO 3aKOHOJATENILCTBA 00pa-
TUMCS K 3apyOeKHOMY OTBITY B oOmacTu obecrede-
HUS OXpaHbl TPYAA KEHIIMH B CEJIBCKOM XO35HCTBE.
Tak, 3akonogarenscTBO Kazaxcrana, a umeHHo Tpy-
nmoBoM Komekc PecmyOmmku Kazaxcran ot 15 mas
2007 roma, B cT. 186 ycraHaBnMBaeT 3ampeT npuMe-
HEHUS Tpy/a KeHIIIMH Ha THKENbIX padoTax, paboTax
C BpeIHBIMH (0C000 BpemHBIMH) H (WIJIM) OMACHBIMHU
YCIIOBUSIMH TPYy/a; 3allpenaeT MOabeM U IepeMerie-
HUE BPYYHYIO JKEHIIWHAMHU TPYy30B, Macca KOTOPBIX
MIPEBBIIIAET YCTAHOBIEHHBIE TSI HUX TpeAeNbHBIC
HopMmbl. Iloctranosnenuem IlpaButennctBa Pecmy-
omukn Kazaxcran ot 28 oxTs6pst 2011 roma Ne 1220
ObI1 yTBepKAeH Crmcok paboT, Ha KOTOPBIX 3aIpe-
maeTcd NpUMEHEHHe Tpyda XCHIUH, NpefelbHbIe
HOPMBI TTOJTbeMa U TIepEMEIEHIS BPYIHYIO TSHKECTH
xeammHaMHA. J{aaaeii Crimcok copMupoBaH 1Mo oT-
pacisiM SKOHOMHYECKON JeSITENFHOCTH U BOOOIIIE HE
comepkut paznena «Cenbckoe X035 HcTBO». To ecTh,
B YKpawHe KEHIITIHBI — pa0OTHUKH CEITBLCKOTO X035~
cTBa OoJiee 3aIUIIeHBI B BOIPOCaX OXPaHbl TPy/a.

B benapycwu B ct. 262 TpymoBoro koxekca Peciry-
omuku bemapycek ot 26 mroms 1999 roma Takxke 3a-
MIpeIeH0 MPUMEHEHNE TPyJa JKeHIIIMH Ha TKEIbIX
paborax, paboTax ¢ BpeOHBIMH W (WJIM) OTMACHBIMU
YCJIOBHSMH TPyAa M Ha MOA3EMHBIX paboTax (¢ He-
KOTOPBIMHU UCKITIOUCHHSAMH ). CTIHICOK TSDKENBIX padoT
1 paboT ¢ BPSIHBIMH | (FJTH) OTACHBIMH YCIOBHAMH
Tpy/Ja, Ha KOTOPBIX 3alpemiaeTcsi IpuMeHeHne Tpya
JKeHIIMH, ObUT yTBepxkacH [loctanoBnennem CoBeta
MununctpoB Pecriybnuku benmapycs ot 26 mas 2000
roga Ne 765. B ykazaHHOM TOKyMEHTE 3TH pabo-
THI TIPUBEIEHBI B a(haBUTHOM MOPSIKE, TO €CTh HE
CTPYIIITUPOBAHBI [T0 OTPACIEBOMY IIPU3HAKY, HO B HEM
cofiepKarcs Bce BUIBI paboT, K KOTOPHIM 3alperieHo
MIpHUBIIEKaTh JKEHIIWH B YKpawmHe. OTcCioma MOXHO
CenaTh BBIBOA, YTO YKPAHMHCKOE W OEJIopyCcCKoe 3a-
KOHOZIATENLCTBO B c(hepe OXpaHbI TPyHa KEHIIUH B
CEJIbCKOM XO3SHCTBE (PAKTHUECKU TOXK/IECTBEHHBI.

Ecnmu paccMmarprBaTh mpaBOBOE PETYIHPOBAHUE
OXpaHBbI Tpy/Aa )KeHIINH B Poccum, To 31ech ecTh 0Co-
OEHHOCTH, Ha KOTOPBIX CJEeIyeT OCTAHOBUTHCS IOJ-
pobuee. Tpymosoit komekc Poccuiickoit deneparuu
ot 30 mexabps 2001 roma B ct. 253 ycraHaBiHMBaeT
orpaHnyeHus (NOAYEpPKHEM OTpaHMYCHUS, a HE 3a-
MIpeT) IpUMEHEeHUsI TPyla JKeHIINH Ha TsDKENBIX pa-
0orax 1 Ha paboTax ¢ BPeIHBIMHU U (W) OMACHBIMH
YCIIOBUSIMU TPY/Ia, a TAK)KE Ha HEKOTOPBIX ITOI3EMHBIX
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paborax. Jlo pa3pabOTKu COOTBETCTBYIOIIETO TMEepey-
Hsl paboT, Ha KOTOPBIX OTpaHUYUBAETCS IPUMEHEHNE
TpyAa KEHIUMH, HAa TeppuTopuu Poccum neicrtsyer
[epeuens TsKeIBIX PabOT U pabOT ¢ BpeTHBIMH HITH
OMACHBIMM YCIIOBUSIMH TPY/Ia, MPHU BBITOJTHEHUH KO-
TOpBIX 3ampelniaeTcd MPUMEHEHHE TpyAa MKEHIUH,
yTBepkeHHbIM [locranoBnenuem IlpaBurennscTBa
Poccuiickoit deneparuu ot 25 dperpans 2000 roga Ne
162. D10 apryMeHTHpyeTCs CChUIKOM Ha 1. 1 mpume-
yaHUH K yKkazaHHoMy IlepeuHro, KoTopast JaeT npaso
paboTomaTento MPUHUMATE pellleHHe O MPUMEHEHUH
Tpy/Zla KEHIIWH, BKIIOYEHHBIX B 3TOT MepeueHb Ipu
YCIIOBHUH CO3/1aHHs O€30MacHbIX YCIOBHA TPy, O/
TBEP)KICHHBIX PE3yJabTaTaMH aTTeCTallui padodynx
MECT TpU HAIWYUH TOJIOKUTEIBHOTO 3aKJIIOYEeHUS
rOCyJapCTBEHHOM JKCIIEPTU3bl YCIOBUN Tpyaa U
cy)0Bl ToCCaHAMHUAHAM30pa cyOhekTa Poccuiickoit
denepanuu.

B pazgene «Cenbckoe XO35IHICTBO» paccMmarpu-
Ba€MOT0 HaMH IMepeyHs ecTh paboThl, aHAJIOTUYHBIE
YKpPauHCKOMY: CHSATHE IIKYp C TPYTOB KPYITHOTO PO-
raToro cKora, Jiomajei u pa3pyoka Ty, morpy3ka u
pasrpy3Ka TpyIoOB KUBOTHBIX, KOH(DHCKATOB U 1MaTO-
JIOTHYECKUX MaTepHalloB; paObOTHl B KOJOIIAX, JKU-
*KecOOpHHUKA M UCTEpHAX, CHIIOCHBIX U CEHa)KHBIX
OaHsx. Takxe poCCUNCKHIA 3aKOHOIATEITh BKITFOYHIT
B ATOT NEPEYCHb PA0OThI 110 OOCTY)KHBAHUIO OBIKOB-
MPOU3BOAMUTENCH, KEpeOIOB-IPOU3BOAUTEICH U
XpAKoB (B YKpauHe 3TH pabOThl OTHECEHBI TOJBKO
K paboTamM C TIOBBIICHHOW OMAacCHOCTHIO); paboTy
TPaKTOPUCTOB-MAIIMHUCTOB  CEJIHCKOXO3SHCTBEH-
HOTO TPOM3BOACTBA; pPabOTy BOAMTENEH TPy30BBIX
aBToMOOuUyell; paboThl MO TPAHCIOPTUPOBKE, IIO-
Tpy3Ke W pasrpy3Ke sJOXUMHUKATOB; pabOTHI IO
YKJIa/IKe APEHAXKHBIX TPYOOK BPYUHYIO. YKpauHCKUN
CITUCOK Pa0oOT, Ha KOTOPBIX 3allpeliaercs MpuMeHe-
HUE TpyAa >KEHIIWH, (GOPMYIUpPYET TMOCICAHUE U3
Ha3BaHHBIX PabOT HEMHOTO MO-APYroMy — 3TO pa-
0OTHI, CBA3aHHBIE C MPOLIECCOM TPAHCIOPTHPOBKH,
MOTPY3KH, COCTABJICHUS, NMPUTOTOBICHHUA PabOUINX
(GOpM TNECTUIUAOB, TEXHUYSCKUM OOCIYKHBAHUEM
1 PEMOHTOM TE€XHHYECKHX CPEICTB, MCIOIH3yEMbIX
MpH MPUMEHEHNN MEeCTHINIOB; pabOTHI MO yKIaJIKe
JIPEHAKHBIX TPYyOOK, 000PYIOBAaHHBIX ONBIIUTENIMU
M ONPBICKUBATEISIMU TIPH paboTe C MECTHUIMIAMU.
Kpome Toro, mo 3axonomarensctBy Poccuum 3ampe-
jaeTcsi MpUMEHEeHHEe TPy/Ja JKEeHIIMH B BO3pacTe J0
35 ner Ha paboTax B pacTEHHUEBOJCTBE, KMBOTHO-
BOJICTBE, ITHIIEBOACTBE U 3BEPOBOJICTBE, CBI3aHHBIX
C HCIIONB30BAHUEM SIIOXMMHKATOB, MECTULHIOB U
Ne3nH(OUIUPYIONTUX CPEICTB.

Takne HOBOBBeZEHHA B 3aKOHOZAATenbcTBE Poc-
CHH TI0 OXpaHe Tpy/a KeHIIWH, [T0 HallleMy MHEHHIO,
HeNb3s1 CYUTATh MOJIOKHUTEIHHBIMH, TIOCKOJIBKY CHA-
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THE 3ampeTa U MPeIOoCTaBICHUE COOTBETCTBYIOIIUM
IIpaBOBBIM HOpMaM JIMIIb OTPAaHUYUTCIIBHOT'O XapaK-
TE€pa q)aKTI/I‘IeCKI/I IMO3BOJIMJIO INPUHHUMATH KCHIIWH
Ha pa60TI)I C BpCIHBIMHU M OIIACHBIMH YCJIOBUAMU
TpyZa, 4TO YXyAUIaeT UX ITOJI0KEHUE IO CPAaBHEHUIO
C IpenbIAyIe mo3ulineit 3akoHoaaTesl. Takke Bbl-
3BIBAaCT 3aMEUYaHMS BO3PACTHOE orpanmducHue (1o 35
JICT) 3ampeTa TPpyaa KEeHIUH Ha padoTaX ¢ MeCTUIH-
JaMH, ITOCKOJIBKY XCHIIIMHA MOXET 3a6epeMeHeTL u
pomuTh peOeHKA U Tocie 35 JIeT, M OXpaHATh ee pe-
MPOAYKTUBHOE 3I0POBbE HY)KHO M B 00jIee cTapiieM
BO3pacre.

IlepeiineM HENOCPENCTBEHHO K XapaKTEPHUCTHKE
OTEYECTBEHHOTO OTPACIEBOTO 3aKOHOJATEIHCTBA IO
OXpaHe TpyHa KEHIIUH B CeJIbCKOM Xo3siiicTe. IIpe-
7€ BCEr0 OTMETUM, YTO IEUCTBYIOLIUI B HACTOSLIEE
BpeMs «llepedeHs TsOKENBIX paboT u paboT ¢ Bpe-
HBIMH ¥ OTIACHBIMH YCJIOBHSMH TPYZa, HA KOTOPBIX
3arpernaeTcst IpuMeHeHNe TpyAa )KeHIIMHY», yTBEPK-
JnenHbii [Tprkazom MuHUCTEPCTBA 31paBOOXPAHEHUS
Ykpaunsl ot 29 nekadps 1993 roma Ne 256, cocrout
u3 AByX pazzmenos. Ha paboTax, mpexycMOTpEeHHBIX B
MIEPBOM paziene, TPy KeHIIWH 3ampemnieH. OmHako
€CJIM MBI CPaBHHM €ro ¢ paboTaMH B CEIBCKOM XO-
3SCTBE, BKIIFOUYSHHBIMH B JIeHCTBYOMHHA panee Cru-
COK MPOM3BOJICTB, IpoheccHii 1 paboT ¢ TSHKEITBIMHA U
BpPEIHBIMH YCIOBUSAMH TPYyJa, Ha KOTOPBIX 3arpera-
eTcsl MPUMEHEHHE TPyla >KEHIIWH, yTBEPKICHHBINA
noctanoBieaneM [ockomtpyna CCCP u Ilpesnnny-
ma BIICIIC ot 25 urons 1978 . Ne 240/T1-10-3, To
3aMeTHM, 9To Oosee deM 3a 30 JIeT 3TOT mepedeHb
MPAKTHYECKN HE U3MEHHIICS, XOTS 3a 3TO BpeMsl Kap-
TUHAIBHO W3MEHWINCh KaK MUHUMYM TEXHOJOTHU
MPOU3BOJICTBA CEJIHCKOXO3IUCTBEHHON MPOMYKITUH.
OueBUIHO, ACHCTBYIONUH MEpEeYeHb PaboOT B CEllb-
CKOM XO3STHCTBE JIOJKEH OBITh TIEPECMOTPEH U A0pa-
00TaH C y4acTHEM CIIEIHATICTOB COOTBETCTBYIOIIIX
HaTpPaBJICHAHN C IeNTbI0 OTPAKEHUS B HEM HOBBIX, CO-
BPEMEHHBIX paboT C BPEOHBIMH U TSKEIBIMHU yCIIO-
BUSMU TPYyZQ.

Bropoit pazgen paccMarpuBaemMoro JOKyMEHTa
CONIEPKUT PabOTHI, HA KOTOPBIX TPYH JKEHIIHMH MO-
KET HWCIIONH30BaThCs /IO CIENUATHLHOTO 3ampera,
YCTAHOBJIICHHOTO TpPHKa3oM MMUHHCTEpPCTBA 3/pa-
BOOXPAaHEHHsS B MPOLIECCE CO3/IaHUS B TOCYIapCTBE
HEOOXOIUMBIX I 3TOTO IKOHOMHYECKUX U TEXHHU-
YeCKUX YCIOBUU. Takumu paboTamMu B CEITLCKOM XO-
3HCTBE Ha3BaHBL: paboTa BOIUTENIEM, PAOOTAIOIINM
Ha aBTOMOOHIISX TPY30MOIBEMHOCTBIO CBBIIIE TOH-
HBI Ha TIEPEBO3KaX B CEIBCKOW MECTHOCTH; PabOTHI
0 BBIPAIIMBAHUIO, COOPY, TPAHCTIOPTHPOBKE U TIep-
BHYHOU 00paboTKe Tabaka; pabOTH TPAKTOPHUCTOM-
MAaIIMHICTOM CeJIbCKOXO3SHCTBEHHOTO TPON3BOJI-
CcTBa, paboTapIMM Ha TpaKTopaxX, KoMOailHaxX M
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JIPYTUX CaMOXOAHBIX CEJIbCKOXO3SMCTBEHHBIX Ma-
mHax. B HacTosiee BpeMs HUKaKuX ClieluadbHbIX
3arpeToB elle He MPUHATO, U, KaK CIpaBeJIuBO OT-
meuaeT W.II. [IucTyH, HENOHATHO, KOTJa B Hallei
CTpaHe OyayT CO3JaHbl «HEOOXOJUMbIE SKOHOMUYE-
CKHM€ U TEeXHHYEeCKHe ycloBHs». BMmecTe ¢ TeM, oT-
M€YaeT OH, «BCEM M3BECTHO O HETaTUBHOM BIIUSHUU
npodeccHoHaNbHBIX (PAKTOPOB HA YPOBEHD M CTPYK-
TYypy THHEKOJOTHYECKHX 3a00JIeBaHWH >KEHIIWH-
MEXaHH3aTOPOB ... HEMOCPEJCTBEHHO CBSI3aHHOM C
JeiicTBHeM BHOpamMu, IPYTUX MPOU3BOJICTBEHHBIX
¢dakropoB». CrpaBemIBO OTMEYAET YYCHBIH, YTO
pa3BUTHE TeX WU WHBIX HAPYIIEHUH PEeNpOAYKTHB-
HOW (PYyHKLIWH KECHIUH B 3HAYUTEIHHON CTETICHH 3a-
BHCHUT OT TOTO, B KAKOM BO3pacTe >KEHIIMHA Hadaja
MOJBEPTaTbCcs BO3ACHCTBUIO BPEIHBIX MPOQECCHO-
HaJbHBIX (hakTopoB. Hanbosee ys3BUMBIM cunTaeT-
Csl MOIPOCTKOBEII BO3pacT M BO3pacT Haubolee ak-
TUBHOMH penponykuuu. B pesynsrare oH npeaiaraer
HE JIOMyCKaTh JKEHITNH PEeNpOIyKTHBHOTO BO3pacTa
K paboTe TpakTopHUCTaMH-MalluHUCTaMHu [6, c. 17-
19]. MBI corniacHBI C TAKUMHU BBIBOJIAMH U, YUUTHIBAS
BBIIIEU3JI0KEHHOE, TPEJIaraeM U3JI0XKUTh MYHKT 2
[lepeunst Tsxenbix paboT U paboT ¢ BPEIHBIMU H
OTIACHBIMH YCJIOBHSMH TPYZa, Ha KOTOPBIX 3aIpera-
eTcsl MpUMEHEHHEe TpyAa JKeHIWH, B TaKOW perak-
LIUK: «YCTaHOBUTH, uTO paznen I Ilepedns Tsaxensix
paboT 1 paboT C BPEAHBIMH U OMTACHBIMHU YCIIOBHSIMHU
TpyZa, Ha KOTOPBIX 3arpeniaeTcs IpuMeHeHHe Tpy/ia
JKEHIIWH, BCTyIaeT B cuity uepe3 10 quel mocie ro-
CYIapCTBEHHOMN pEerucTpaii HacTOAIIETO MpHKa3a
B MUHHUCTEpPCTBE IOCTUIIMH YKPAWHBI; 3allpeiiaeTcs
MIpUMEHEHHUE TPyZa )KEHIIUH B BO3pacTe 110 35 JeT u
OepeMEeHHBIX KEHIIMH JTI000ro Bo3pacTa B paboTax,
BOLIEAIINX B pasnel 1I; Tpya *KEeHIIUH, KOTOphIE HE
BOIIJTM B 3TH KaTeTOPUH, MOXET HCIIOIH30BATHCS 10
CIEIUAIBHOTO 3aIPeTa, YCTAHOBICHHOTO MTPUKa30M
MuHucTepcTBa 31paBOOXPAHCHUSD.

Kpowme obriero nepedns padot, Ha KOTOPBIX 3aIpe-
IIEHO KCIIONIb30BaTh XECHCKUHA TPYyH, CHEIHalbHbIE
oTpaciieBble HOPMAaTUBHBIE aKThI IO OXpaHe Tpynaa B
CEJIbCKOM XO3SCTBE TAaK)Ke YCTAHABIMBAIOT OIIpesie-
JICHHBIE OTPAaHUYEHNUS U 3aIPETHI.

Hanpuwmep, cormacHo 1. 2 moctanoBienus Kabu-
Hera MunnctpoB Ykpaunsl «O06 yrBepxkaenun [lo-
pSAIKa MTOYICHHSI TOIMycKa (YIOCTOBEPEHNS) Ha TIpa-
BO pabOTHI, CBI3aHHOM C TPAHCIIOPTUPOBKOH, XpaHe-
HUEM, TPUMEHEHNEM U TOPTOBJIEH MECTHIHUIAMH U
arpoxuMuKaramu» ot 18 centaops 1995 roma Ne 746,
HE JOITyCKAIOTCS K BBIMTOJIHEHUIO PadoT ¢ MEeCTHUIIH-
JaMH U arpOXUMHKaTaMyu OepeMeHHbIEe KEeHIIUHBI U
JKSHIIUHBI, KOPMSIIIUE JIeTeH, a TaKKe JINIa, yKa3aH-
HBIE B [IEPEYHE TSHKEIBIX paboT 1 paboT ¢ BpeTHBIMU
Y OTACHBIMH YCIIOBHSIMH TpyZa, Ha KOTOPHIX 3aIpe-
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1IacTCA MPUMCHCHUEC TPYJa )KCHIIUH, OIIPECACICHHOM
Mun3zpaBom.

OnnoBpeMeHHo B [lepeune padoT, Ha KOTOPBIX 3a-
MperaeTcsl IpUMEHeHne TPyl *KEHIIIH, GUrypupy-
FOT TOJIEKO pa0OTHI C TIECTUITUAAMH, TIPYTUE XUMHUYIC-
CKHE BEICCTBA HE YIIOMHHAIOTCA. Takke OTMETHUM,
yto «IIpaBuna oxpaHel Tpyda B >KMBOTHOBOJICTBE.
CBHHOBOJCTBO», yTBEpKIEHHBIE TTpUKa3oM [ ocHaa-
30pOXpaHbl Tpyna YkpauHsl oT 6 nexadpst 2004 romga
Ne 269, «IIpaBua oxpaHbI TpyAa B JKHBOTHOBOJICTBE.
KpynHelid poratblii CKOT», YTBEP)KICHHBIE IPUKa-
30M [ocHam30poXpaHbl Tpyda YKpawHBI OT 6 JeKa-
Opst 2004 roma Ne 268, «IIpaBmia oXpaHbl Tpyaa IS
XO3AHCTB 3BEPOBOJICTBAY, YTBEPKACHHBIE MTPHKA30M
Komutera mo Ham3opy 3a oXpaHoit Tpyna oT 27 mas
1998 roga Ne 96 He yCTaHABIMBAIOT HUKAKUX CIICITH-
ABHBIX 3allPETOB HA MPUMEHEHHUE TPY/Ia )KEeHIIIH Ha
paboTax ¢ XUMHUYECKIMH BEIIECTBAMHU.

B nedictyromux IIpaBunax oxpaHsl Tpy/ia B CeJlb-
CKOXO3STICTBEHHOM ITPOM3BOJICTBE, YTBEPKIACHHBIX
nprkazoM MUHHCTEPCTBA YPE3BbIYAHHBIX CUTYaIIUI
Ykpauss! ot 26 HOs0ps 2012 roma Ne 1353, BooOme
OTCYTCTBYIOT KaKHe-TH0O YIOMHUHAHUS O pabote
JKSHIIUH C arpOXUMHKaTaMH (B YaCTHOCTH B pazJiee
«TpeboBanus 6€30ITaCHOCTH MIPH UCITOJIH30BAHMH TIe-
CTHUITUIOB U MUHEPATBHBIX yIoOpeHuit»). OO0 oxpaHe
TpyJa >KEHIIMH YIMOMHUHAETCs TOJIbko B paznene 11
«Obmue TpeboBaHMY, THE COACPKUTCS CChIIKA Ha
obmuit Ilepedenp TsHKENMBIX paboT u paboT ¢ Bpen-
HBIMH ¥ OITACHBIMH YCJIOBUSIMH TPYZa, HA KOTOPBIX
3arpeniaeTcs IPUMEHEHNE TPy/Aa KEeHIIIH.

Konewno jxe, Takas HECOITACOBAaHHOCTh HOpMa-
THBHOTO MaTephaia BBI3BIBAET BONPOC: MOYEMY B
Pa3HBIX TOAOTPACISIX CEIbCKOTO XO3SHCTBA yCTa-
HOBJICHBI pa3iInIHbIC TPeOOBAHMS K padoTe JKCHITUH
C XMMHYECKAMH BEMIECTBAMH, W KaK OBITH B CIIydae,
KOTZIa CEeJIHCKOXO3SIMCTBEHHOE TIPEANPHUITHE 3aHH-
MaeTcsl BHIPAIIMBAaHUEM Pa3TUYHBIX KUBOTHBIX WA
00bEIUHIET PACTEHHEBOICTBO W JKHBOTHOBOZICTBO?
Jlormuno yHU(pHIEPOBATH TPEOOBAHUS ITHX OTPaC-
JIEBBIX HOPMaTHBHBIX aKTOB.

OpHako TpexJe 4YeM BBIBHHYTh KOHKPETHBIC
MIPEUIOKEHUST 110 3TOMY ITOBOAY, 0OparuM BHUMa-
HUE Ha TO, YTO CETONIHS HEOAHOKPATHO MOJHUMAET-
sl BOIIPOC O HEAOMyCKe K padoTaM C MPUMEHEHHEM
MIECTUINIOB HITH SIOXMMIKATOB HE TOJIIEKO OepeMeH-
HBIX JKEHIIMH WIH XSHIIUH, KOPMSAIIUX TPYIBI0, HO
U KEHIIMH IETOPOIHOTO BO3pacTa. Takoi MyHKT, Ha-
puMep, BKITtodeH B OTpacieBoe COmIalieHne MeXIy
MUHUCTEPCTBOM arpapHoOil NOJUTHUKHU U MPOAOBOIb-
CTBUS YKpawHBI, OTPACICBBIMH OOBEAMHEHUSIMHU
npennpustuii 1 [Ipodcoro3om pabOTHHKOB arpompo-
MBIIIJIEHHOTO KoMIuiekca Ykpaunbl Ha 2011-2013
ronbl. Ha HEOOXomMMOCTH yTOYHEHHs BO3pacTa, J0
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KOTOPOTO JIOJDKHO OBITh 3alpelIeHO MPHUBJICUCHUE
JKEHIITMH K BEHITIOJTHEHUIO ONEpalidi B pacTEHUEBOI-
CTBE W >KMBOTHOBOJICTBE C MPUMEHEHUEM SITOXUMHU-
KaTOB, MECTHUIMIOB U JC3UHPUIIUPYIOIIUX CPEICTB,
obparaeTcss BHUMaHUE U B CHEIHATBHON JIUTEPaTy-
pe [6, c. 19].

CuuraeM, 4TO CYHIECTBYIOIIMMA 3allpeT IOIMyCKa
K paboTe ¢ MECTUIMIaMU TOJbKO OCpEeMEHHBIX WU
KOPMSAIIUX JKEHIIMH HE PEIIaeT MpoOjeMy 3alluThl
WX PENPOAYKTUBHOTO 37I0POBbBS U HE SBISCTCS TapaH-
THEN POXKIEHUA 3J0POBBIX JETEH, MOCKOJIBKY TE€ KeE
MECTULUIBI, SBISIONINECS TOKCHYHBIMH, BBICOKOO-
MacHBIMU BEIIECTBaMH, 00JIaJal0T CIIOCOOHOCTBIO K
KyMYJISIITUU B OpTaHU3ME U B PE3YyJIbTaTe BOSHUKAIOT
XPOHUYECKHUE OTPABIICHUSI.

Otcrona ciemyer, 9To He AOITyCKaTh KEeHIIKH K pa-
00Te C TAKMMH BEIIIECTBAMH HY)KHO HE TOJIBLKO B ITEPH-
on 6epeMeHHOCTH, HO | 710 ¢ HacTyIuieHus. [Ipuaem
9TO KacaeTcs HE TOJBKO MECTHUIMIOB, HO U APYTUX
arpOXMMHKATOB, JIe3UH(UIUPYIOIIUX CPEICTB U T. II.
[To HameMy MHEHHIO, B CITydae pelIeHus BOIpoca O
MPUMEHEHUH KEHCKOTO TPY/a, CBI3aHHOTO CO BCEMH
BUJaMH Pa0OT C MECTUIUIAMHU, arpOXUMHUKATaMU U
JIPYTUMHU BpPEOHBIMA XWMHUYECKUMH BEIIECTBAMU,
HY)KHO IPOBECTH CIIEAYIOULYI0 nuddepeHIInaIHio:
BO-TIEPBBIX, 3AIPETUTH MPUBIICUCHUE YKCHIIIUH JIF000-
ro BO3pacTa KO BCEM BHJaM paboOT ¢ MECTUIUAMU,
BO-BTOPBIX, 3aMPETUTH HCIIOJIB30BAHUE TPy[a >KEH-
IIUH ONTUMAIBHOTO JAETOPOIHOTO Bo3pacTta (T. €. 10
35 ner), 6epeMeHHBIX KEHIIUH U KCHIIUH, KOPMSIITUX
IpyAbo, Ha padoTax C MECTUIUIaMHU, arPOXUMHUKATA-
MU, Ne3UHQUIUPYIOIMIUMU CPEACTBAMH U JIPYTHMU
XUMUYECKUMHU BEIICCTBAMU, IPUMEHSIEMBIMU B CEIIh-
CKOXO34MCTBEHHOM MPOU3BOACTBE. BHECTH COOTBET-
CTBYIOIHE JOIMOJNHEHUS U u3MeHeHus B «llepeueHn
TSOKENBIX paboT U paboT ¢ BPEAHBIMH M OMACHBIMU
YCJIOBHSIMH TPY/Ia, Ha KOTOPBIX 3aMPEIIACTCsI TPUMe-
HEHUeE Tpy/a XeHIH», «[lopsimok momydenus qomy-
cka (YImOCTOBEpEHHUS) Ha MpaBo PabOTHI, CBI3aHHOM

C TPaHCIIOPTUPOBKOM, XpaHEHHEM, MIPUMEHEHUEM U
TOProBIIeH ECTULINIAMH U arpPOXUMHUKATaMI.

BreiBoabl. 3akoHoznaTenbHOE OOECIIEUEHUE OXpa-
HBI TpyZJa JKEHIIWH B CEIBCKOM XO3AHCTBE YKpawu-
HBI B IIEJIOM MO)XHO HAa3BaTh YAOBIETBOPHUTEIHHBIM
M0 CPaBHEHMIO C aHAJIOTMYHBIM 3aKOHOATEIHECTBOM
HEKOTOPBIX CTpaH ONIKHETro 3apyOeXbss W OJHUM
13 Hanbosee OpPHEeHTHUPOBAHHBIX HA 3aIIUTy IpaB
JKEHIIMH-paboTHuUll. BMecTe ¢ TeM HE0OX0OUMO yCO-
BEPILIEHCTBOBATh OTJENbHBIE MPAaBOBBIE HOPMEI, pe-
TYIHAPYIOUINE OXpaHy TpyJda KEHIIWH, B 9aCTHOCTHU
yCTaHaB/IUBAIOIUE I1€PEYEHb CEJIbCKOXO3ANHCTBEH-
HBIX Pa0OT, Ha KOTOPBIX OIPaHUYMBACTCS HIIN 3aIlpe-
LIAE€TCs )KEHCKUH TPy,
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CTAIMHU ITPOXOXKIAEHUA CIYXKBbl B OPTAHAX BHYTPEHHHUX
AEJ YKPAUHbI

T. ITY3AHOBA,
aJBIOHKT XapbKOBCKOTO HAlIMOHAJILHOTO YHUBEPCUTETA BHYTPEHHHX JIEN

SUMMARY

Analysis of legal literature concerning the research of police service’s notion in Ukraine is realized in the article.

LRI

Theoretical study of police service’s stages in Ukraine is realized. Namely, the stages: “admission for service”, “service

LR I3

promotion”, “service termination” are studied.

It is grounded that the structure of current Ukrainian legislation, regulating police service in Ukraine, is rather imperfect. It
makes it possible to suggest the adoption of the Law of Ukraine “About Internal Affairs Agencies”. The separate article in this
Law is offered to be “Stages of Police Service in Ukraine”. The author suggests to provide characteristics to these stages.

Keywords: service, stages of police service in Ukraine, admission for service, service promotion, service termination.

B crartpe ocymecTBiseTCS aHAIH3 IOPUIMYECKON TUTEpaTyphl I MCCISIOBAaHUS MOHITHS MPOXOKICHHUS CITY>KOBI B
OB/l Ykpaunsl. [IpoBonuTcs TeopeTrnueckoe UCCIeNoBaHUE CTAIuil MPoxXokaeHus ciyk0bl B OB/l YkpauHbl, a IMEHHO
CTaIui: KIPUHATHE Ha CIYKOY», «IIPOIBUKCHHUE IO CIYXKOE», KIPEKPALICHUE CITYKOBI».

O00CHOBaHO, YTO CTPYKTypa JEHCTBYIONIETO 3aKOHOAATEIILCTBA YKPAUHBI, PETYANPYIOMIETO TPOXOKICHUE CIYKOBI B
OB/l VkpauHbl, BeCbMa HECOBEPIICHHA. DTO JJACT BO3MOXKHOCTH MPEIIOKHUTh MPUHATHE 3akoHA YKpauHbl «O0 opraHax
BHYTPEHHHX JET», TI€ OTAEITBHBIM ITYHKTOM OTMETUTH «CTaIiu IPOXOXKACHHUS CITy’KOBI B OpraHax BHyTPEHHUX JIeN YKpau-

HBD) U JaTh UM XapaKTEPUCTHUKY.

KuroueBble c/10Ba: IPOXOXKJICHHUE CITY>KObI, CTa UM IPOXOXKICHUS CITYKOBI B OpraHax BHyTPEHHHX JeJ1 YKpauHbI, IPU-
HATHE Ha CIIYXO0Y, IPOIBUKECHHUE IO CIIYXKO0e, IPEKpaIeHHEe CITy>KObI.

HOCTaHOBKa npoo6JemMbl. BaXHBIM (hakTOpOM
KOMIUIEKCHOTO IyOJIMYHOTO  COLIMAJIBHO-
[IPAaBOBOTO HHCTHUTYTa TOCYAapCTBEHHOH CIyXOBbI
SIBIISIETCS] IPOXOXKIEHUE TOCYNAPCTBEHHOM CITy>KObI
B OpraHax BHYTPEHHHUX A€l YKpauHbl, BO BpeMs
KOTOpOH oOecreunBaeTcsl peajau3alus OCHOBHBIX
3amad U (QyHKOUI rocynapcTsa, MpeloCTaBIICHHUE
YIPaBICHYECKUX YCIYI, pacTyT €€ aBTOPHUTET, CTa-
OMJIBHOCTD U IPECTHKHOCTD.

Bonpoc o craguax npoxoxaeHHs ToCyJapCTBEH-
HOM cimy»0b1 B OB/l YkpauHs! sSBIsIeTCS BaXHBIM B
CTPYKTYpe HHCTUTYTa TOCYAapCTBEHHOH CITy>KOBI,
IIPaBOBOM CHCTEMBI HE TOJIBKO YKpPAUHbI, HO U IPYTUX
cTpaH Mupa. Bmecte ¢ Tem, Hay4HbIe HCCICIOBAHUS
CTaIuil NMPOXOXKIECHUSI T'OCYIapCTBEHHOH CIyX OBl B
OopraHax BHYTPEHHHUX €Nl YKpauHbI OCTAIOTCS SIH-
30IMYECKUMH U HE MOJTHBIMU.

AKTYaJIbHOCTh TeMbl HCCJIE0BAHUS 3aKIIIOYa-
€TCs B TOM, YTO B COBPEMEHHBIX YCJIOBHUSIX CTaHOB-
JICHUSI YKPAUHCKOTO IEMOKPAaTH4ECKOr0 rocynapcTBa
0COOEHHO OCTPO BO3HHMKAET HEOOXOIMMOCTH pelle-
HUSI BOIIPOCOB, CBSI3aHHBIX C COBEPILEHCTBOBAHUEM
MOPsiIKA TPOXOXKICHHUSA TOCYAAPCTBEHHOH CITy>KOBI.
be3 Bcsikoro coMHeHus, 3TO B OJIHOM Mepe OTHOCHT-
Csl U K MPOXOXKICHUIO TOCYAapCTBEHHOH CIIy>KObI B
OpraHax BHYTPEHHHMX JIeJl YKpauHBbI.

A Taxke JeiCcTByIOIIEE YKPaMHCKOE 3aKOHO-
JaTelIbCTBO, K COXAJICHHUIO, HE COAEPKUT YETKUX
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KpUTEpPHEB pasTpaHUYCHHS] CTAIUU IPOXOXKIIECHUS
CITY)KOBI.

Cocrosinue ucciaenopanus. C xornna 80-x u Ha-
gana 90-X rofoB ¢pparMeHTapHO BO MHOTHX Hayd-
HBIX paboTaxX y4eHBIX-aIMHUHHUCTPATHUBUCTOB: I. B.
Aramanuyka, JI. H. baxpaxa, b. H. Jla3zapesa, B.
Manoxuna, 0. H. CrapuioBa paccMaTpUBaIHCh
HEKOTOPBIE ACTIEKTHI CTAJANH MIPOXOKIEHHS CITYKOBI.
B Vkpawnne 3TiM npobiieMam yaeisuiy BHUMaHue B.
b. ABepesinoB, A. H. banaypka, 1O. I1. bursk, C.
1. Hy6enxo, C. B. Kusanos, H. P. Hwkauk, A. 1O.
OOGOJIEHCKUH M JIp., KOTOPBIC CIYKUIU (PyHIaMEH-
TambHOM 0a30# IS JalbHEWIEro HCCIeT0BaHuUs
paccMaTpHUBaeMBIX BOTIPOCOB.

Ilenb JaHHOM CTATHLH COCTOUT B TOM, UTOOKI Ha
OCHOBE aHaJH3a JIEHCTBYIOIIETO 3aKOHOAATEIhCTBA
(Korctutymuu Ykpawss! [1], 3akona Ykpawasr «O
muanan» [2], 3akoHa Ykpanasl «O rocygapcTBeH-
HOl ciyx0Oe» [3], TlomokeHHS O TPOXOKICHUHU
CITyXOBbI PANOBHIM M Ha4aJlbCTBYIOIINM COCTaBOM
OpraHoB BHYTPEHHHX nenl YKpauwHsl [4] u 1p.), a
TaK)Ke MPAaKTHKU €TO Pealln3alfyl ONPEIeIUTh T0-
HATHE IIPOXOXKACHUS CITY>KOBI» U NCCIEN0BaTh CTa-
U TIPOXOXKJICHUS CIIYKObI B OpraHax BHYTPEHHHX
Jenl YKpauHbl.

HN3no:xenne ocHoBHOro marepuaja. IIpexne
YeM MEePEUTH K BOIIPOCY CTAAUN IPOXOKIACHUS CITyK-
OBl B OpraHax BHYTPEHHUX /€N YKPawHbI, BBISICHUM,
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YTO TOHUMAeTCsd TOf] TOHATHEM «IPOXOXKACHHE
CITy’)0BD» BOOOIIIE.

Jns mydinero ompeneneHus U OCO3HaHMS CYIII-
HOCTH TPOXOXKJAEHHUS CIYX OBl OCTaTOYHO OCHO-
BaTEeNbHBIM CIIEAYeT CUMTATh TOJIKOBAaHUE, MPEJJIO-
’)KEHHOE€ B CBOE BpeMs POCCHHWCKHUM aIMUHHUCTpa-
TUBUCTOM B.M. MaHOXUHBIM: «TOCYNapCTBEHHBIN
CITy>Kalliii paboTaeT B CUCTEME Pa3BETBICHHOH To-
CyIapCTBEHHON OpraHu3alld, B roCyJapCTBEHHOM
anmapare ¥ pa3iHdHbIX YUPEeKIEHUAX, CO3JaHHBIX
C IENbI0 MPAKTUUYECKOTO BOIUIOIICHHS B KM3HB 3a-
Jlad, CTOSAIIUX Tepesa rocyfapcTBoM». B coBpemeH-
HOM Hay4HOU JINTEpaType NMPHHATO paccMaTpUBaTh
MPOXOXKJIEHUE CIIY)KObl Kak CHEIU(UUYCCKHIA BH]T
0OIIECTBEHHO TOJIE3HOW JAEATEIbHOCTH, TIPU KOTO-
poii ciayXxamue pa3IMdHbIX OPTaHOB U OpraHU3aLul
BCTYIAIOT B cienu(uyeckne OTHOIIEHHUSI, COepIKa-
HUE KOTOPBIX 3aBUCHUT KaK OT BHJA CIYXObI, TaKk U
OT BUJa OpraHHU3alliy WU OpraHa, B KOTOPOW OHa
ocymecTsisercs [5, ¢. 1].

J. M. baxpax cuuTaer, 4To MPOXOXKIAECHUE TOCY-
JAPCTBEHHOW CITYXKOBI — 3TO «IMHAMHUKA CITyKeOHO-
ro cTaryca JiUIla, 3aHMMAIOUIer0 roCyAapCTBEHHYIO
JIOJDKHOCTB, TO €CTh TPOLIECC MPeObIBaHUS B JTOTIK-
HOCTH, €To CIy>keOHas kapbepay» [6].

Haubonee ynauHbIM, ¢ TOUKH 3pEHUS] PACKPBITHS
COJIEpXKaHMSI MTPOXOXKACHUS TOCY/ITaPCTBEHHON CITYX-
OBI, MBI cuUTaeM onpezeneHue, npeanoxennoe 0. H.
CTrapuioBBIM: IPOXOXKICHHE TOCYIapCTBEHHOM CITY K-
OBI — 3TO IITUTENBHBIN MPOIIECC, KOTOPHIN HAYNHACT-
Ci C BO3HHMKHOBEHHS TOCYIapCTBEHHO-CITY>KEOHBIX
OTHOIIIEHUH, T.e. C MOMEHTAa 3aMEeILEHHs JIULIOM T'0-
CYIapCTBEHHOM JOKHOCTH, C MOCIEAYIOUIUM Tepe-
MEIIEHNEM CIyXalllero Mo ciyk0e, MpoBeAeHUEM
OIIEHKH M aTTeCTaIlMH FOCYAapCTBEHHBIX CIyXKalluX,
M 3aBeplIaeTcs TMpeKpaleHHeM TOCyIapCTBEHHO-
CITyXeOHBIX oTHOIEeHuH [7, c. 128].

C yd4eroM CyHIECTBYIOIIMX ITOAXO/IOB, OTMETHUM,
YTO B MPOLIEAYPHOM CMBICIIE COEPIKAHUEM TPOXOXK-
JIEHUsT TOCyHapCTBeHHOHN ciry:k0b1 B OB/l Ykpawnsl
SIBIISIETCS CaM MPOIIECC MPOXOKICHHS OTPEIEICHHBIX
CTaJN{ M OCYIIECTBICHUS OMPENEIIEHHBIX MPOLENyp
peObIBaHUS Ha TOCYIAPCTBEHHON CITyk0e — HaumHas
C TIPUHATHS Ha TOCYNapCcTBeHHYIO cinyx0y B OB/l n
3aKaHYMBAas MPEKpaIIeHNEeM TaKoH CITYKOBI, C y4eTOM
MIPOJBMKEHHS U TIEPEMEIICHUSI 110 CITyK0e, 00beMOM
MOJIHOMOYMH 1O KOHKPETHOU TOIKHOCTH.

OCHOBHBIMH 3JIEMEHTaMH ITPOXOXKACHUS CITYKOBI,
B TOM YHCJIE U B OpraHax BHYTPEHHUX €I, SIBIISIOTCS
T€ MEPBUYHBIE AIEMEHTHI, KOTOPBIE COCTABIISIOT CTa-
JIUU TIPOXOKIIEHUS CITY)KOBI B OpraHax BHYTPEHHHX
Jien YKpauHbl.

CragusiMu  SIBIISIIOTCSI, COOTBETCTBEHHO, HA4yasio
CITy’XOBI, €€ TMPOXOXKJIEHHE W TPeKpalleHue, a mpo-
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LeypaMu B paMKax 3TUX CTaJul — KOHKYpPC, CTaXH-
POBKa, aTTecTaIys, OTCTPAaHEHUE U T.II.

W3gectpnii  agmunucTparuBuct JI. M. Baxpax
OCHOBHBIMH CTaIUAMU ITPOXOXKICHUA CJ'IY)K6I)I CUUTACT:

1) BecTyienne (MpuHATHE) Ha CIyxO0y;

2) aTTecTaIus U MOBLIICHUE KBATH(DUKAITIH CITy-
JKaIUX;

3) NpUCBOCHUE YHHOB, MEPCOHANBHBIX 3BaHUU,
paspAa0B, JUIINIOMAaTHYCCKHUX PaHIr'oOB U T.1.,

4) mepeBoA Ha IPYTYIO JODKHOCTH B TIpeaeax
CITYKOBI;

5) moompeHue;

6) TIpUBJICYCHUE K OTBETCTBCHHOCTH;

7) ipexpaiieHus cyxosl [8, c. 135].

TpanuIIMOHHO BBIACTSAIOT CICAYIONUE CTamuu: 1)
MIPUHATHE Ha CITY)KOy 2) MPOABIDKEHHE 110 CITYXO0e, 3)
MIPEeKpaIeHus CTyKOBI. TO HanboIee IpoCcTol BapH-
aHT KJIACCHU(HUKAIMKA CTaIui, KOTOPBIE 00s3aTEIIEHO
MIPOXOIUT PAOOTHHK BO BPEMSI MPOXOXKICHHUS TOCyap-
CTBEHHOH CITy’KOBI. B nuTeparype BBIIEISIIOT TakKe
(akypTaTHBHBIE (HEOOS3aTENIbHBIC) CTAUN: TTIEPEBOJT
Ha JIPYTYIO JOJDKHOCTb, NIPUBJIEYEHHE K OTBETCTBEH-
HOCTH, BHEOUEPEIHOE IIPHCBOCHUE paHTa u T.1. [9].

B HekoTopoil cTeneHu Mbl coriamaeMcs ¢ ompe-
JIEIeHHeM 00s3aTeNbHbIX CTaguil  MPOXOXKIECHUS
cayx661 B OBJl YkpauHBI HO, TIO HallleMy MHCHHIO,
CTaINIO0 «IIPUHATHE Ha CITy>KOy» HYKHO JIOTIOHHUTH
CIIOBAaMH «IIPHUBEIEHHE K MPHUCATE CIYXKAIIEero, MpH-
CBOCHHE PaHTa BIIEPBHIEY.

COOTBETCTBEHHO, CTaAWsI «IPOABIKEHUE II0
ciyx0e» BKIIOYaeT B ceOs Takwe (paKynpTaTUBHEIC
CTa/INY: TIPUCBOCHNE OUYEPETHBIX PAHTOB; IIEPEBO] Ha
JIPYTYIO JTOJDKHOCTD; MIPHUBJIIEUEHHE K OTBETCTBEHHO-
CTH; TIOOIIPEHNE; aTTECTAIHsI U TIOBBIIICHNE KBAJIH-
(UKaIIy CITyKaIiX; CTAXKHPOBKA TOCYIAPCTBEHHBIX
CITy’KaIlluX B TOM K€ WJIH B IPYTOM TOCYIapCTBEHHOM
oprase; HalpaBJieHHEe B KOMaHAWPOBKY; MTPOBEACHIE
CITY»EOHOTO pacCieIOBaHUs 10 OTCTPAHCHUIO (MIJIH
0e3 TakoBOTO) OT PabOTHI U T.II.

[TepeueHsb cTaamii IPOXOKIACHUS CITY>KOBI, IO Ha-
eMy MHEHHIO, CTIelyeT HaunHATh UMEHHO C MPHUHSA-
THS Ha TOCYIapCTBEHHYIO CIIYyXOy, KOTOpasi OXBaThl-
BaeT CIeNyIOIINe IPOIeTyph:

— IPUHSATHE COOTBETCTBYIOIUM OPTaHOM HIIH Y-
KOBOJIUTEJIEM PEIIeHHs] Ha OCHOBAaHUHM OCYIIECTBIIE-
HUS KOHKYPCHOH WJIM BHEKOHKYPCHOH MpOLIETYpbI
MIPUHATHUS Ha CITYKOY;

— W3[JaHNE COOTBETCTBYIOIIETO MPHUKa3a MU pac-
MOPSKEHUST O TIPUHSATHH JIUIA Ha KOHKPETHYIO Ba-
KaHTHYIO JJOJDKHOCTB;

— IPUCBOEHHE JIMIy paHTa CIyXallero B mpese-
JIaX COOTBETCTBYIOIIEH KaTerOpUU JOIDKHOCTH;

— O3HAKOMJICHHE JTUIa C TPUKa30M O NpHEeMe Ha
JIOTDKHOCTB M CO CIYKEOHBIMU TTOJTHOMOYHSIMH,
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— MIPUBE/ICHUE JIMLIA K TIPHUCSATE;

—HEMOCPEICTBEHHO HAYaJlo BBITIOIHEHHS CITYKe0-
HBIX ITOJTHOMOUHH MO JOJKHOCTH.

Co cTanuy NpUHATHS Ha CTYXK0y HE TOJIBKO HAYH-
HaeTcsl Kapbepa CIIy’Kalllero, Ho U MprodpeTaeTcs UM
CTaTyc roCyIapCTBEHHOTO CITY)KaIleTo.

BaxHbIM sIBJIsSIETCS. BOIPOC, C KAaKOTO MOMEHTa
JIUIIO IPUOOpETAaeT ATOT cTaryc. XoTs 3akoHbl YKpau-
HbI («O rocymapcTBeHHOM City)0e» [3], «O MUIUIIUNY
[2], [TonmoxeHre 0 MPOXOXKACHUU CIY>KOBI PSIIOBBIM
1 Ha4YaJbCTBYIOUIMM COCTaBOM OPI'aHOB BHYTPEHHUX
nen YkpauHsbl [4]) He cOIepKUT HEOOXOIUMBIX Pa3b-
SICHEHHI 110 9TOMY IOBOJY, aHaJH3 JEHCTBYIOIIETO
3aKOHOJIATENILCTBA O TOCYAapCTBEHHOH ciiyx0e To-
3BOJISIET CHENIaTh BBIBOI: CTaTyC TOCYAapCTBEHHOTO
CITy’KaIllero JIMIO PUOOpeTaeT He B MOMEHT NPHHSI-
THS Ha cITykO0y (M31aHUe TIPUKa3a O pHeMe Ha CITykK-
0y), a B MOMEHT NPHHATHSI TPUCITH TOCYAapCTBEH-
HOTO CITy’Kallero YKpauHsl (T.e. MOANMCAaHUE TEKCTa
MPUCSTH). ITO KacaeTcs, MPeXIe BCEro, TeX IIHII,
KOTOpPBIE MOCTYMAalOT Ha TOCYJAPCTBEHHYIO CITYKOY
BrepBbie. Te e JUIa, KOTOphle paHee HaXOMIINCh
Ha cIy)0e U UMEeJH CTaTyc TOCyIapCTBEHHOrO CIy-
JKaIlero, MOcJie Yero 0CBOOOIMIINCH U BHOBb BO3Bpa-
LIAIOTCS Ha CIIYXO0Y, — MPHUCTYIAIOT K BBHITIOJTHEHHIO
CITy’KeOHBIX ITOTHOMOYMH C MOMEHTa Ha3Ha4YeHUs Ha
COOTBETCTBYIOIIYIO IOJDKHOCTB. TepsieTcst craTyc ro-
CYIapCTBEHHOTO CIYXaIllerTo B JICHb YBOJBHEHUS C
rOCYIapCTBCHHOM CITyKOBI.

Bo Bpems mpoXoKAeHHs CIy>KObI TPHUMEHSFOTCSI
OIIpe/IeNIEHHBIE MTPOIIeAYPHl. B yacTHOCTH, MOXKHO BBI-
JICTATH POLIETYPBI, KOTOPBIE OCYIIECTBISIOTCS B CBSI-
31 C: — moAdOpOM KaJapoB (KOHKYpC, TECTHPOBaHUE,
cobecesioBaHNeE); — MPUHATHEM Ha CIYXO0y (M3qaHne
MpHUKa3a O NMpHeMe Ha CIIyk0y Ha COOTBETCTBYIOLIYIO
BaKaHTHYIO JIOJDKHOCTb U O IPUCBOCHUH COOTBETCTBY-
IOIIET0 paHra, 03HAKOMJICHHE C TTOJPOOHBIM OTTHCAHU-
€M CIIy)K€OHBIX ITOJTHOMOUMWH, NpaB M OTPaHUYCHHH,
MPUBEJICHUE K TIPHCATE CIY)KaIlero, o0yCTpOWUCTBO
CITy’KeOHOTO MECTa M BbljIa4a CITy)KEeOHOTO yIOCTOBE-
peHns); — COOCTBEHHO OCYIIECTBICHHEM CITY)K€OHOM
Kapbepsl (aTTecTays, eKeroqHoe OlleHUBaHHE, MTPHU-
CBOCHHE OUEPEHOTO I BHEOUEPETHOTO paHra); —
peanmzaiieit Apyrux mnpas ciryxaniero (ogopmieHue
OTITyCKa, HAllPaBIICHUE B CITY>KEOHYIO0 KOMaHIUPOBKY,
MIPOBEICHUE CITy’)KEOHOTO paccleNOBaHMs WU T..I.); —
MEPEeBOJIOM Ha JPYTYIO JOJDKHOCTH (B TOT JKE€ WJIH B
IpYyTOi OpraH); — KOHKypC, coOeceJOBaHHe, U3/1aHHe
npuKasza 00 yBOJILHEHHH B CBSI3H C TIEPEBOJIOM U M3/1a-
HUE MPUKa3a O MpueMe Ha BaKaHTHYIO JOJDKHOCTb T10
MIepPEeBOMY; — MPEKPAIEHUEM CITYXKOBI (M3MaHue TpU-
Ka3a 00 YBOJBHEHHU CO CITYXOBI, IIPOBE/ICHUE OKOH-
YaTeNbHOTO pacdeTa, BO3BPAILEHHE CITYKEeOHOTO yIo-
CTOBEPEHHS ¥ BbIJaua TPYIOBOH KHIKKH).
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[pekpamenne ciayx0bl — MPOIECC 3aBEPIICHUS
TOCYIapCTBEHHOM CITyXObI, KOTOPBIH PHUBOIUT K I10O-
Tepe cTaryca roCyAapCTBEHHOTO CITY)KaIero.

Kpome o0mux ocHOBaHHH, TPEITyCMOTPEHHBIX
Konexcom 3akoHOB 0 Tpyde YKpauHbl, TOCyIapCTBEH-
Has CITy>k0a IpeKpaiaercs B cryJae:

— HapylLIeHUs YCJIOBUM peanus3aluu IpaBa HA Io-
CyIapCTBEHHYIO CITyk0y;

— HECOOTIOICHUS CBSI3aHHBIX C MTPOXOKIACHUEM T0-
CYlapCTBEHHOW cIy»ObI TpeOoBaHUH (KOPPYIIIHOH-
HBIC JICHCTBUS, y4acTHe B 320aCTOBKaxX M T.I1.);

— HOCTHXXCHUA TOCYHApCTBCHHBLIM CIIy>XKalluM
MIPEIETBHOTO BO3pAcTa MPOXOXKIACHHUS TOCYIapCTBEH-
HOH CITy)KOBI;

— OTCTaBKH TOCYJAapCTBEHHBIX CIIyXaIlluX, 3a-
HUMAIONIUX JOJDKHOCTU MEePBOM UIIM BTOPOM Karte-
ropuu;

— BBIABJICHHS FJTH BOSHUKHOBEHHS 00CTOATEIHCTB,
MIPETSTCTBYIOMNX TPEOBIBAHUIO TOCYIaPCTBEHHOTO
CITy’KaIllero Ha TOCYIapCTBEHHOM CiTyxk0e (Hemeeco-
COOHOCTB, CYTUMOCTb, KOTOpasi HECOBMECTHMA C 3a-
HATHEM JOJDKHOCTH, HATHMYUE OJMM3KUX POICTBEHHH-
KOB CPEIIH PYKOBOIUTEIICH);

— OTKa3a TrOCyAapCTBEHHOTO CIYXKaIlero OT IPH-
HATHUS MW HAPYIICHUS TIPHUCSTH;

— HENPEACTABIICHISI WIIH TIPEACTABIICHHS TOCYIap-
CTBEHHBIM CITy’KalllIM HETPABIWUBBIX CBEICHUH OT-
HOCHUTENBHO ero goxomoB [10].

Oco0OBIM BapHaHTOM IIPEKPAIIECHHUS TOCYIaPCTBEH-
HOH CITy’KOBI SIBIISIETCSI OTCTAaBKa TOCYIAapCTBEHHOTO
CITy>KaIIero.

OtcTaBKka — TpeKpalieHne TOCyIapCTBEHHOM
CITy>KOBI CITyXKaIlluM, 3aHUMAIOIIAM JTOJDKHOCTH Tep-
BOM MJIM BTOPOM Kareropuw, 1o ero NuCbMEeHHOMY 3a-
SIBJICHHIO.

OCHOBaHUSMU JIJIS1 OTCTABKH SIBISFOTCSA:

* IIPUHINIHATIFHOE HECOTJIAaCHE C PEIICHHEM To-
CYIapCTBEHHOTO OpraHa WM JAOJDKHOCTHOTO JIAIIA, a
TaK)Ke STUYECKHE MPETATCTBUS IS IPeObIBaHMs Ha
TOCYyIapCTBEHHOU CITYXKO¢€;

* TPUHYXICHHE TOCYJapCTBEHHOTO CIYKAIEeTo
K BBITIOJTHEHHUIO PEIIeHHs TOCYIapCTBEHHOTO OpraHa
WIA JIOJKHOCTHOTO JIMIIA, KOTOPOE MPOTHBOPEYUT
NEHCTBYIOIIEMY 3aKOHOAATENBCTBY, YTO MOXKET IIPH-
YUHUTH 3HAYUTENHHBIA MaTepUaIbHBINA W MOPab-
HBI BpeA TOCYAApCTBY, NMPEANPHATHAM, yUpeiKie-
HUSM, OpPTaHU3alUAM WIH O0BeIUHEHHSIM TPaKIaH,
TpaxIaHuHY;

* COCTOSTHHIE 3[IOPOBbS, MPEMATCTBYIONIEE HCITOI-
HEHUIO CITYeOHBIX IMOJHOMOUYNH (IIpH HATMYHH Me-
TUITAHCKOTO 3aKimroueHus) [11].

[Ipotienypa yBompHEHHS CO CIyXOBI B OpraHax
BHYTPEHHUX 1€, Kak cuutaeT B. 0. Kukunuyk, co-
CTOUT M3 TPEX OCHOBHBIX CTaUH:
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— NIPUHSATHE PELIeHUs 00 YBOJILHEHUY;

— oOpMJICHHE M COINIacoBaHHE AOKYMEHTOB Ha
0CBOOOKIEHHUE;

— oopmiieHre (hakTa MPEKPAIICHUs OTHOIICHUIA
C OpraHoM BHYTpeHHHX jaen [12].

Xors nerictyrouiee [lonoxkeHne o NpoXoxKaEHUN
CITy’)XOBl PSIIOBBIM M HAYaJbCTBYIOLUIMM COCTaBOM
OpraHoOB BHYTPEHHHUX JI€J] COACPIKUT HECKOJIBKO pa3-
JIJIOB, KOTOPBIE B ONPECICHHON CTENIeHN KacaloTcs
OCHOBHBIX 3JIEMEHTOB IPOXOXKJIEHHUS TOCYIapCTBEH-
Hoit cimyxOb1 B OB/l Ykpaunsl, a umenHo: pasaen 111
«IIpucBoeHnue, CHXEHNE U JIUIIEHUE CIIeIUATbHBIX
3BaHui», pasgen IV «Ha3HaueHue Ha OJKHOCTH,
nepeMeleHre U IPOABIKEHHE TI0 CIyK0e»; paszien
VII «OcBoOOXKIeHHE OT CIYKObI» — OJHAKO Ba)KHO
o0paTUTh BHUMaHHE HA TO, YTO OTCYTCTBYET pa3zie
«IIpuem Ha ciyx0y». B pazgene I ct. 3 ykazano: «Ha
CiIyx0y B OpraHsl BHyTPEHHHUX JeJI IPUHUMAIOTCS Ha
JI0OPOBOJILHOM OCHOBE JIUIIA, JOCTHUTIIHE 18-TeTHETO
BO3pacTa, CIIOCOOHBIE M0 JTMYHBIM KauyecTBaM, o0pa-
30BaHUIO U COCTOSTHHUIO 3/I0POBBSI BBIMOIHATH BO3JIO-
’KEHHBbIE Ha HHUX OOS3aHHOCTW», HO HE Pa3bsCHEHO,
KaK MMEHHO OHU NMPUHUMAIOTCS; HUYEro He CKa3aHo
O TIPUHATHH JIULIOM TIPUCATH.

BoiBoabl. [loHATHE TPOXOKAEHUS TOCYAAPCTBEH-
HOU CITyOBI CIIeyeT ONPEAeTUTh KaK e TeIbHOCTD
TOCY/IapCTBEHHOTO CIYXAIlero IO BBIMOJIHEHHUIO 3a-
Jlad ¥ TIOJTHOMOYHH 10 JOJDKHOCTSM, KOTOPBIE OH 3a-
HUMaeT, HaYMHas ¢ MOMEHTa MPHUOOPETeHUSI UM CTa-
Tyca TOCYIAapCTBEHHOTO CIY)Kalllero M 3aKaH4KBas
€ro npekpaiieHueM. B mporenypHoM cMbIcie conep-
KaHUEM TPOXOXIECHUS TOCYIapCTBEHHOM CITy>KObI B
OB/l YkpauHs!I SIBISIETCS caM MPOIECC MTPOXOKACHUS
OTIpe/IeTICHHBIX CTAaauil W OCYIIECTBICHHUS ONpere-
JICHHBIX TPOIEyp MpeObIBaHNS Ha TOCYIapCTBEHHON
ciTyx0e — HauMHas ¢ IPUHATHS Ha TOCYAapCTBEHHYIO
cryx0y B OB/l n 3akaH4mBast mpeKkpameHueM Takon
CITy’KOBI, C y4eTOM IPOABIDKEHHUS M TEPEeMEIIeHHUs
Mo ciryx0e, 00beMOM IMOJTHOMOYHI MO0 KOHKPETHOU
JIOJDKHOCTH.

TpaauMOHHO BBIIEISIOT CIEAyIOMNe cTaann: 1)
NPUHATHE Ha CITyK0y; 2) TMPOABMKCHHUE 110 CITYXOE;
3) mpekparieHue CirykO0bl. JT0 Hamboiee MpOCTOM
BapuaHT KJIacCU(PUKALUU CTaJWH, KOTOpbIe 00s3a-
TEJIHHO MPOXOAUT PAOOTHHUK BO BPEMS ITPOXOKIAECHUS
TOCYIapCTBEHHOMN CITYKOBI. B HEKOTOPOU CTEITeHN MBI
corviamiaeMcsi ¢ OIpeAelIeHneM 00s3aTelbHbIX CTa-
nuil mpoxokaeHust ciryx0s1 B8 OB/l Ykpaussl, HO, IO
HaIleMy MHEHUIO, CTaJHI0 «IPUHATHE Ha CIyXKOy»
HY>KHO JIOTIOJTHUTH CJIOBAMHU «IIPUBEIEHUE K TPUCSTE
CITy’KaIlleTo, IPUCBOEHHE PAHTa BIIEPBbIEY.

COOTBETCTBEHHO, CTaAus «IPOJABM)KEHHE IO
ciyx0e» BKITIO4aeT B ce0s Takue (hakyapTaTUBHBIC
CTaINY: TIPUCBOCHNE OUYEPETHBIX PAHTOB; TIEPEBO] Ha

APRILIE 2014

APYTYIO JOJIKHOCTB, IMPUBJICYCHUC K OTBETCTBCHHO-
CTH; MOOMIPECHHUE; aTTECTAllA U IMOBBINICHUE KBaJlU-
(uKaIMy CITyKaIuX; CTAXKMPOBKA TOCYIAPCTBEHHBIX
CIIy’KalllnuX B TOM K€ UJIU B APYT'OM I'OCYAapCTBEHHOM
Opra”e; HalpaBJICHUC B KOMaHANPOBKY,; IIPOBCACHUE
CITYEOHOTO paccieIOBaHUs 10 OTCTPAHCHUIO (MJIH
0e3 TakoBOTO) OT paboTHI U T.II.

Xorta aeuictytoiiee [lonoxkeHne o MpoxoxaeHUN
C.Hy}K6I)I pAAOBEIM W HaYaJIbCTBYIOIIHUM COCTaBOM
OpraHOB BHYTPEHHUX JI€JI CONEPIKUT HECKOJIBKO pa3-
JIEJIOB, KOTOPBIC B OTPEICIICHHON CTEIEHN KacaroTCs
OCHOBHBIX 3JIEMCHTOB ITPOXOXKICHUA TOCy1apCTBCH-
HO# CITy>)kOBI B OpraHax BHYTPEHHHX I YKpPaWHEI,
HO B2)KHO OOpaTHTh BHUMAaHHE Ha TO, YTO OTCYTCTBY-
et paznen «IIpuem Ha Ciryk0y».

DTO0 1aeT HaM BO3MOXXHOCTB 3aMETUTh, UTO CTPYK-
Typa JeHCTBYIOIIETO TOJOKEHUS BeChbMa HECOBEp-
mieHHa. Taxke cunTaeM IenecooOpa3HbIM MIPUHSITHE
3akoHa YKpanHbl «O0 opraHax BHyTPEHHUX JIEN», TIIe
OTIENbHBIM ITYHKTOM OTMETHTH «CTaZNH MPOXOXKIE-
HUS CIyXObI B OpraHax BHYTPEHHHX €N YKPanHbD)
Y 1aTh UM XapaKTePUCTHKY.
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BUJIbI TPAXKIAHCKO-IPABOBOM OTBETCTBEHHOCTH 3A
HEHAUIEXKAIIEE OKASAHUE MEJAWLIUWHCKUX YCIYID

B. CABYUEHKO,
MperoiaBaTelb Kaeapbl TPakIaHCKO-TIPABOBBIX JUCIIHILIHH
XapbKOBCKOTO HAIMOHAJIBHOTO YHUBepcuTeTa uMeHu B. H. Kapasuna

SUMMARY

In the article considered types of civil liability in the sphere of medical services. The author studies specific of delineation
contractual and tort liability. The normative and scientific approaches about order to bring to justice in the sphere of medical
services are analyzed. The author proved that contractual responsibility in the sphere of medical services can arise both out
of general conditions of contractual relations and from the special liability provisions. The tortious liability in the sphere of
medical services arises under a special tort — iatrogenic.

Keywords: civil liability, medical services, tort liability, contractual liability.

*hx

B crarbe paccMOTpeHB! BHIBI IPaXKIAHCKO-IIPABOBOM OTBETCTBEHHOCTH 33 HEHAUICKAILEE OKAa3aHHE MEIHMIIMHCKHX
yeiyr. M3ydeHa crienu¢uka pasrpaHUueHNs JOTOBOPHOH U JETTMKTHON OTBETCTBEHHOCTH B c(epe OKa3aHUs MEIULIMHCKUX
ycayr. [Ipoananu3npoBaHbl HOPMATHBHBINA M HAyYHBIH MOAXOBI K MOPSIIKY MPUBJICUSHHUS] K OTBETCTBEHHOCTH B cepe Me-
JIMIIMHCKHX YCIYT. ABTOP JOKa3bIBACT, YTO JIOTOBOPHAS OTBETCTBEHHOCTH 3a HEHAUISKAIIECE OKA3aHHE MEUIIHHCKHUX YCIyT
MOXXET BO3HUKATh Kak U3 OOIIHMX YCIOBUi JOTOBOPHBIX OTHOIICHHH, TAK ¥ U3 CIELHANbHBIX, CBONCTBEHHBIX METHUIIUHCKOH
crierdpuke. OTMEUEHO, YTO OCOOCHHOCTD ACIUKTHOI OTBETCTBEHHOCTH 32 HEHAUIEKAIEE OKa3aHHE MEITUIUHCKUX YCIyT
CBsI3aHA C TEM, YTO OHA BO3HUKAET MPU HAIMYHUH CIICLIHATBHOTO IPayKIaHCKO-IIPABOBOTO JIENIMKTA, KOTOPBIX IpeaIaraeTcs
Ha3bIBaTh SATPOTCHHBIM.

KiroueBrle ciioBa: TpaxXJIaHCKO-IIpaBOBasg OTBETCTBECHHOCTb, MCUIIMHCKUE YCIYTHU, ACTUKTHAsA OTBETCTBEHHOCTDb, 10-

TOBOpHast OTBETCTBEHHOCTD.

HOCTaHOBKa npoodaemMbl. ABTOPOM OXapak-
TEpU30BaHbl BUABI T'PaKIaHCKO-IIPaBOBOU
OTBETCTBEHHOCTHU 33 HEHaJUIeXkalllee OKa3aHUE Me-
TUIUHCKUX ycnyTr. OTnenbHOe BHUMaHHE YEJIeHO
aHaJIM3y CHeuu(UKH pas3rpaHUYeHHUs JOTOBOPHOM
1 BHEIOTOBOPHOH OTBETCTBEHHOCTH B chepe oKasza-
HUSI MEJUUUHCKUX yciyr. lIpenyoxxeH HOBBIM moOI-
X0/ K TMOHUMAHUIO JETUKTHON OTBETCTBEHHOCTH B
chepe MEIMIIMHCKUX NMPABOOTHOIICHHIA,
AKTYyaJIbHOCTh HCCJIeJ0BAHNS BHJIOB
rPa)KJaHCKO-TIPaBOBOM OTBETCTBEHHOCTH 33 HEHAJ-
Jexallee oKa3aHue MEIULMHCKUX YCIyI 00ycCllOB-
neHa OByMsi (pakTOpaMH, OAMH U3 KOTOPBIX HMEET
[MO3UTHBHYIO TPUPOIY, a BTOPOM — HETAaTHBHYIO.
[lepBbiii ¢akTop NpU3HAETCS MO3UTHBHBIM, IIO-
CKOJIbKY OH CBSI3aH C aKTUBHBIM Pa3BUTHEM CHCTEMBI
3/IpaBOOXPAaHEHHUs, €€ MOCTOSHHBIMU U3MEHEHUSIMHU
U peOpMHpPOBAHUEM, TIOSBICHUEM BCE OOJBIIETO
KOJINYECTBA YAaCTHBIX MEAMIMHCKUX YUPEKICHUM,
KOTOPBIE€ OCYIIECTBIIAIOT KOMMEPUECKYIO esTeNb-
HOCTh, BHEJPEHHMEM HOBBIX METONOB JICUCHUA U
COBEPIIEHCTBOBAHUEM MEAMIMHCKUX TEXHOJOTHH.
3T0 NOpOXKIaET HEeOOXOAMMOCTh pa3pabOTKH HOBBIX
B3IUISLI0B OTHOCUTENIBHO TPakJaHCKO-TIPAaBOBOM OT-
BETCTBEHHOCTH B cpepe Mpel0CTaBICHUS MEIULINH-
CKUX ycnyT. Bropoii hakTop akTyalbHOCTH BUAHTCS
HEraTUBHBIM, TaK KaK OH Mperompe/eseH OTCYyT-
CTBHEM HaJIEXKAIIETO PETyIUPOBAHUS IPaKIaHCKO-
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MIPaBOBOI OTBETCTBEHHOCTH B cdepe OKa3aHHI Me-
JUIIMHCKUX YCIYyT. B wacTHOCTH, yKpanHCKOE 3aKo-
HOJIaTEeNIbCTBO HE ONPEENsIeT MOHITHH MeAUIHMH-
CKOH YCIYTH, HaAJIe)Kallero JIeYCHHs, BpaucOHOH
OIMOKH, 0COOCHHOCTH MPHUBIICYCHUS K OTBETCTBEH-
HOCTH B c(hepe oKkazaHUsi METUIIMHCKUX YCIYT | IIp.
YuuTsiBasg CKa3aHHOE, HeJbI0 IaHHOTO HCClie-
JIOBaHUs SIBJISIETCSI KOMIUIEKCHBIH aHaJW3 BHJIOB
IPa)KJaHCKO-IIPaBOBOW OTBETCTBEHHOCTH 32 HEHAJ-
Jexallee OKa3aHHE MEIUIIMHCKUX YCIyT, UX OCO-
OCHHOCTEH U OCHOBaHHUH HACTYIUICHUS.
H3a0:xeHNe 0CHOBHOTO MaTepHAaJia HccJIe0Ba-
Hus1. PaccMoTpenue Bblle 03By4EHHOUN TEMBI CIIEY-
€T HauyuHaTh C OTNpPENEICHUs MOHATHS I'Pa)IaHCKO-
[IPaBOBOI OTBETCTBEHHOCTH. DTOT BOIPOC H3yyal-
csi OONBIIMM KOJIMYECTBOM Y4YEHBIX, B YaCTHOCTH
I IlepmeneBuuem, I. MarBeeBsiM, M. Arapko-
BbIM, O. Hodde, B. ['pudanoseiM, M. bparunckum,
B. Butpsaunckum, H. Kysnenosoii, A. J{3epoit u ap.
Ha ceronHs noHsTHE I'pa)KIaHCKO-IIPABOBON OTBET-
CTBEHHOCTH SIBJIIETCS YCTOSBILIMUMCS M HE HYKIaeT-
Cs B aHaJM3€ B KOHTEKCTE JAHHOIO HCCIIEOBaHUS.
B noxTprHe TpakJaHCKOrO MpaBa TpPagUIMOHHO
IpaX/aHCKO-IIPaBOBasi OTBETCTBEHHOCTH OIpeJesi-
eTcs Kak 00ycJIOBJIeHHass 0COOCHHOCTSIMU TpenMeTa
U MeToJla TPakJaHCKO-TPAaBOBOTO PETYIMPOBAHUS
CHUCTeMa TPakJIAHCKO-TIPABOBBIX CPENCTB, C IOMO-
b0 KOTOPBIX, C OIHOW CTOPOHBI, 0OeCIeYrBaeTCsI
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Y TapaHTHPYeTCs 3aluTa TPaXTaHCKUX TpaB U WH-
TEpecoB CyOBEKTOB IPaXKAAHCKOTO TpaBa, a ¢ APYyroi
— ocCyllecTBIsIeTcsl MTpagHOe W BOCHHUTATEIBHOE
BIIUSIHUE Ha MpaBoHapymuteneit [1, c. 7]. Uccnemys
BONPOC TPaKJAHCKO-IIPAaBOBOMH  OTBETCTBEHHOCTHU
3a HEeHaJJIe)XKalllee OKa3aHWe MEANLMHCKUX YCIYT, B
MEPBYIO0 Oouepe/ib, HEOOXOAMMO OIPEACTHUTHCS C e
BHJIaMHU, CPEAH KOTOPHIX BBLACISAIOT 0 PA3THIHBIM
KpuTepusiM: 1) TOTOBOPHYIO M BHEIOTOBOPHYIO OT-
BETCTBCHHOCTD; 2) YACTUYHYIO U COIUIAPHYIO; 3)
OCHOBHYIO U CyOCHAMApHYIO; 4) MONHYIO U OTpaHU-
4eHHY10. MBI cuuTaeM, 9T0 IMEHHO BU[IBI JOTOBOP-
HOM M BHEJOTOBOPHOW OTBETCTBEHHOCTH 3a HEHA-
JeKalee OKazaHUe METUIIMHCKHUX YCIYT SIBIISIOTCS
HaunOoJjee 1enecooOpa3HbIMK JIJIsl PACCMOTPEHHS B
JTAHHOM cJy4ae, TaK KaK OCTaJbHbIE €€ BHJIBI MOTYT
BXOIHUTHh B COCTaB KaK JOTOBOPHOMW, TaK M BHEIOTO-
BOPHOI oTBeTCTBeHHOCTH. Hanpumep, B norosope 00
OKa3aHUHM MEIUIIMHCKHUX YCIIYT MOXET YTOYHSTHCS,
KaKoi MMEHHO BHJl OTBETCTBEHHOCTH OyJeT HacTy-
MaTh B clly4yae HapyIIeHus ero yciosuii. Kpome toro,
MMEHHO JIOTOBOPHAsI M BHEIOTOBOPHAs OTBETCTBECH-
HOCTH OyAyT BBITIONHATH TaKHe OCHOBOIIOJIAraromiye
(YHKIIMHY, KaK TPEBEHTHUBHAS U KOMIIEHCATOpHAS.

YuuTeIBas, YTO TJIABHBIM OCHOBAaHUEM IIPEIO-
CTaBJICHUSI MEAUITUHCKUX YCIYT SIBISETCS IOTOBOD,
CUHTAETCS 1IeNIecCO00pa3HbIM, B TEPBYIO OYepeb,
MPOaHATN3UPOBATh JOTOBOPHYIO OTBETCTBEHHOCTH
3a HeHa/JIexallee OKa3aHHE MEIUIIMHCKUX YCIYT,
KOTOPYIO B O0OOIIEHHOM BHUJE MOXKHO OIPEACIIHTH
KaK HAacTyHalollyl0 B BHUJAE CaHKIUI 3a HapyIe-
HUE yCIIOBHIA JIOTOBOpa 00 OKa3aHWUU MEIUIIMHCKUX
yciyr. B To ke BpeMsl OCHOBHBIE TIOJIOKEHUS JIOTO-
BOPHOW OTBETCTBEHHOCTH OMpPENEIAIOTCA TpaXkaaH-
CKHMM 3aKOHOJaTeIbCTBOM, OJTHAKO CTOPOHBI HaJeJIs-
I0TCS TPaBOM HE TOJIBKO BKJIIOUATh B IOTOBOD IIpaBa
1 00s13aHHOCTH, HE MIPEAYCMOTPEHHBIE 3aKOHOM, HO
M yCTaHABJIMBATh 32 WX HAPYIICHHE COOTBETCTBY-
omue canknuu [2, ¢. 347], To ecTh pacHmupsaTh U
YTOYHATH HOPMATHUBHBIC TIPEIITUCAHUS OTHOCHUTEITh-
HO JOTOBOPHON OTBETCTBEHHOCTH.

JloroBopHasi OTBETCTBEHHOCTh 3a HEHaJJIeKa-
mee OKa3aHWe MEAWIMHCKUX YCIYT MOXET BO3HH-
KaTh KaK M3 OOIIHNX YCIIOBHM JOTOBOPHBIX OTHOIIIE-
HUH, TaK W U3 CHCIUAIbHBIX, CBOMCTBEHHBIX MeE-
IUIUHCKOW creruduke. Micxons U3 cyTu IToroBopa
00 OKa3aHWM METUIIMHCKUX YCIYT, IEHTPaTbHBIM
BOIIPOCOM HACTYIUICHHS JTOTOBOPHOH OTBETCTBEH-
HOCTH SIBJISIETCS OTIPEJICICHHE KauecTBa MPeloCTaB-
JeHHBIX ycrnyr. OcOOeHHOCTh 3aKII0YaeTCsl B TOM,
YTO WCIOJHUTENh MEIUIINHCKON YCIyru 00si3aH He
TOJIBKO YIOBJIETBOPUTH HHTEPECHI MMAIIUEHTA PE3YITh-
TaTOM JICUCHHS, HO ¥ YIIYUIITUTh W COXPAHUTH €TO
3nmopoBbe. CienoBaTeNbHO, WMEHHO IIO3UTHBHBIC
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HN3MCHCHUA COCTOAHHA 300POBbA IMAIUCHTA BBICTY-
MAlT KPUTEPUEM HAJICKAIIET0 HCIOIHCHHUS I0-
TOBOPHBIX 00s13aTeILCTB. VICKIIIOUCHHE COCTABIISIET
MPEIOCTABICHUE YCIYT MEIUKO-ICTETUIHOIO XapaK-
Tepa, KOTOpPbIE MOTYT HE NPUBOINUTH K YIIYUYIICHHUIO
COCTOSAAHUSA 300POBbA MMAlITMCHTA, HO B TO XC€ BpCMH,
OHM HE JOJIKHBI €T0 yXyAIlaTh. 3aMeTI/IM, OJHAaKo,
YTO HCKOTOPBLIC MECIUIIUHCKHUE YCIIYI'U, HEJIB3A CUH-
TaTb HAIIPABJICHHBIMU Ha YJIYUYHICHUE COCTOSHHUA
3/I0pOBbS MallMEeHTa. ITO KacaeTCs CUTyallui, Koraa
OHHM MPSIMO IIPENyCMaTpUBAIOT IIPUYNHEHUE Bpea.
[IpumepomM MOTYT OBITH cilydaum yhajeHUs pedep
Mpo(ecCHOHATEHBIM MOZCIISM.

Hcnonunrens 00sf3aH TUYHO MPEAOCTABUTH Me-
TUIMHCKHUE YCIYyTH 0 IpaBuiaaM lege artis (B cooT-
BETCTBHH C COBPEMEHHBIMH AOCTIKEHUSMH MENIH-
IIUHCKOW HAyKM), €CIIH CTOPOHBI CBOMM COTJIAIICHN-
€M TIPsIMO HE ONpENEeNIId COOCTBEHHBINH CTaHAAPT,
KOTOPOMY AOJDKHBI COOTBETCTBOBATH OTOBOPEHHBIE
B JIOTOBOpE MEOWIIMHCKHE ycimyrd. Ecmm xadecTtBo
TaKuX yciyr OyleT HapymleHO, 3aKa3duK MOIyYHT
mpaBo TpeboBarh: 1) GecriarHOe yCTpaHCHHE HEO-
CTaTKOB B IPEIOCTABICHHON yciyTe; 2) yMEHBIIe-
HUE IISHBI TPEA0CTaBIEHHON yCIyTH; 3) OecImaTHOe
MMOBTOPHOE TPEIOCTABICHIE MEAUIIMHCKON YCIYTH;
4) Bo3MelIeHHE YOBITKOB ¢ YCTPaHEHHUEM HEIOCTAT-
KOB TIPEOCTaBICHHON yCIIYTH H .

CrenyomuM OCHOBaHWEM [UIsl HACTYIUICHHS
JIOTOBOPHOYM OTBETCTBEHHOCTH 3a HEHaJJIeXKaliee
OKa3aHWe MEIWIWHCKUX YCIYT SBISE€TCA Hapylle-
HUE CPOKOB. TakuM OCHOBaHHEM MOXET OBITh He-
CBOEBpPEMEHHOE Havalio BBHIITOJIHEHUS 0053aTeIhCTB
WJIM BBITIOJIHEHUS WX TaK MEJICHHO, YTO BBITTOJIHE-
HUE B OIpeNeJICHHBIH JOTOBOPOM CPOK CTAHOBHUTCS
HEBO3MOXXHBIM. Eciam BO BpeMs MpemocTaBleHUs
MEIUIMHCKON yCITyTH CTAHET OYEBUIHBIM, YTO OHA
He OyZIeT BBINIOJIHEHA B CPOK, 3aKa34MK MOXKET Ha-
3HAYUTH UCTIOTHUTEIIO COOTBETCTBYIOIINN CPOK /IS
YCTpaHEHHS HEJAOCTATKOB, a B CIIy4ae HEBBITIOIHE-
HUSI ATOTO TpeOOBaHUS — pa30pBaTh JOTOBOP 00 OKa-
3aHUHM MEIUIINHCKHUX yCIYT.

Cremyer y4uTBIBaTH, YTO, HEB3HWpas Ha TO, UTO
CPOKH MPENOCTABICHUS METUIIUHCKHUX YCIYT HOCST
JMUCTIO3UTUBHBIN XapakTep, OHU JOJDKHBI TIPEJo-
CTaBISITECSA B MaKCHMAJIBHO COKpPAIIEHHBIN Mepros
BpEMEHH Il YMEHBIIEHHUsI PUCKa MOTepH paboTo-
CIOCOOHOCTH HWIM TIONIYYCHHS JOTIOJHUTEIBHBIX
TpaBM TMaNMEHTOM, MHHUMHU3AIUA HETaTUBHBIX
BIIEUATIICHUI OT MPOILECCa OKA3aHUsI MEIUIIMHCKOM
yeiyra [3, ¢. 157]. Ograko, HECMOTpPST HA BO3MOXK-
HOCTh TPHBIICYCHHS K TPaXKTAHCKO-TIPABOBOH OT-
BETCTBEHHOCTH 3a HapyIlIEeHHE CPOKOB JIOTOBOpPa 00
OKa3aHWH MEJANIIMHCKUX yCIYT, B OTIEIBHBIX CITyda-
X U3MEHEHHUE CPOKa He OyZIeT MOPOXKAATh CAaHKITHIO.
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[IpumepoM Takol CUTyallil MOKET OBITH H3MEHEHUE
CPOKOB B CBSI3U C O0OCTOSITETLCTBAMHU, BHI3BAHHBIMH
IIPOTPECCOM IATOJIOIMYECKOTO MPOLECCa, WIH YXyI-
LICHUEM COCTOSIHHS 3JI0POBBS, KOTOpOe He OBLIO
BbI3BaHO BpaueOHON OMIMOKOM.

bonbmoe  3HaueHWe  OpU  HUCCIEIOBAaHHUU
rpakJAHCKO-IIPABOBOM OTBETCTBEHHOCTH 3a He-
HaJUIeXallee OKa3aHue MEJULUHCKUX YCIyI UMEET
BOMPOC HapylIeHHUS IOTOBOPHBIX TPeOOBaHUU OT-
HOCHUTEJIBHO IUIATHOCTH MPENOCTABISIEMBIX YCIYT.
VYuuThiBast, 4TO MEAUIUHCKHAE YCIyTH OOBIYHO HO-
CAT IUIATHBIA XapakTep, HapyLUEHUE YCJIOBUI IJIaT-
HOCTH MOYET OBITh OCHOBaHHEM IS IPUBJICUCHHUSI
3aKa3yMKa K MpaBOBOM OTBETCTBEHHOCTHU. Takxke
BOIPOC IJIATHOCTH BJIMSIET HA MpaBa U 0053aHHOCTH
ucnojuutens. Hanpumep, 3aka3zdunk MoxeT Tpebdo-
BaTh BO3MEIIeHNE YOBITKOB, HAHECEHHBIX HEBBIIOI-
HEHHEM WM HEHAJJICKAIIUM BBINOJIHEHHUEM JIOTO-
BOpa 00 OKa3aHMHM MEAUIMHCKUX YCIYT, B IOJIHOM
o0BeMe, TOJBKO €CIT METUIIMHCKNE YCIYTH Mpeao-
CTaBJISUIACH MJIATHO. IIpOTUBONONOXHBIMHU SABIISIOT-
Csl TOCJEJCTBUS, BO3HUKAIOUIME MpPH OecraTHOM
OKa3aHUU MEIULMHCKHUX YCIYI, KOTAa JOTOBOpHAas
OTBETCTBEHHOCTh HCIIOJIHUTENS OyIeT OrpaHuYH-
BaTbCsl pa3MEPOM, KOTOPBIM HE MPEBBINIAET JBa HeE-
o0araeMbIX HaJOIOM MHHHMYMa J10X0Ja Tpak/aH,
€Cclli Ipyroi pasMep OTBETCTBEHHOCTH UCIIOJIIHUTE-
I He OB YCTaHOBJIEH B JIOTOBOPE.

ITopbiTOXKMBasT CKa3aHHOE, MOXHO OTMETHUTH,
YTO JOTOBOPHAsl OTBETCTBEHHOCTh 3a HEHAIJIEXkKa-
[ee OKa3aHUue MEAULUHCKUX YCIYyr IPsIMO CBsI3aHa
C HaJU4YUEM MEXJY CTOPOHAMU JOTOBOPHBIX OTHO-
meHuii. OcoOeHHOCTh TaKkoW OTBETCTBEHHOCTH 3a-
KJIFOYAETCSl B TOM, YTO HAa OCHOBAHUS IIPUBJICUYCHUS
K HEH BIUSAIOT HE TOJIBKO HOPMBI 3aKOHOAATEJIbCTBA,
KOTOpBIE PACIPOCTPAHSAIOTCS HA CTOPOHBI IOCIIE 3a-
KJIFOUEHMS JOTOBOPA, HO U YCJIOBUS CaMOI0 JIOrOBO-
pa 00 OKa3aHWM METUIIMHCKUX YCIYT.

Kpome 0TBETCTBEHHOCTH 33 HEHAIJIEKAIIEE OKa-
3aHME MEIULMHCKUX YCIIyT, KOTopas MpsIMO CBs3aHa
C 3aKJIKUYEHUEM JOr0BOPA, CTOPOHBI MOTYT HECTH
BHEJIOTOBOPHYIO OTBETCTBEHHOCTb, HACTYIAOLIYIO
3a COBEpPIUCHHE IMPOTUBOIPABHBIX JIEHCTBUI OJHUM
JIMLIOM B OTHOLUEHUM JPYTOro IPHU OTCYTCTBHH MEX-
Jly HUMH JIOTOBOpa MJIM HE3aBUCUMO OT UMEIOLIUXCS
MEXIy HUMHU JOTOBOPHBIX OTHOLIEHUM. Takast OTBET-
CTBEHHOCTH HACTYTAET 32 HAPYIIEHNE O0S3aHHOCTEH,
HPSIMO OIIPEJECIECHHBIX HOPMAaTUBHO-IIPABOBBIMU aK-
TaMU, U Yallle BCETo BhIpaxkaeTcs B (hopme Bo3melIe-
HUs yOBITKOB. Hamprmep, B ciydae mpeaocTaBiIeHus
MEIUIMHCKUX YCIYI, KOTOpbIE IPHUBEIU K YBEYbIO
WM JAPYTOMY TIOBPEXICHUIO 310POBbs IALMEHTA,
WCTIOJTHUTENb 00s13aH BO3MECTUTH IOCTPAJABIIEMY
3apa0OTOK, HETMONYYeHHBIH UM B pe3ylibTare OoTepH
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WJIn YMCHBIICHUA pr,ZIOCHOCO6HOCTI/I, BBIIIIATUTH
OTHOPA30BYI0 TIOMOIIb B YCTAaHOBIICHHOM 3aKOHOM
TOPAAKE W KOMIICHCHUPOBATH pPacxo/bl, CBA3AHHBLIC C
TTOBPEKICHUEM 3IOPOBBSL.

B paMkax BHe1OTOBOPHON OTBETCTBEHHOCTH BbI-
JIENAI0T JEIUKTHYI0 OTBETCTBEHHOCTh. MBI cuuTa-
€M, 4YTO AAaHHBIC BHIbI FpaH(HaHCKO-HpaBOBOﬁ OoT-
BE€TCTBCHHOCTH HEJIB3sd OTOXACCTBIIATH, ITOCKOJIBKY
AOCIIMKTHasA OTBETCTBCHHOCTHL HACTyHa€T B Cliydac
TIPUYUHCHUSI Bpela HEITOCPEACTBEHHO JIUITY UITH €T0
UMYIICCTBY, TO €CTh Ha OCHOBAaHUU TI'PAXXKITAHCKOTO
IpaBOHAPYIIEHUSA — JICIUKTA.

Cremnuduka JeTUKTHONW OTBETCTBEHHOCTH 32 HE-
HaJyIeKamiee oka3aHne MEIUIIMHCKUX YCIYT CBS3a-
Ha C T€M, YTO OHA BO3HHUKAET MPH HAIWYUHU CIICIH-
aJHHOTO TPaKJAHCKO-IIPABOBOTO IETUKTA, KOTOPHIi
MpeayiaraeTcsi Ha3bIBaTh ATPOTEHHBIM (B TIEPEBOJIE C
TpeuecKoro «jatros» — «Bpau») [4, c. 12], a Takxke B
0COOEHHOCTSIX COCTaBa ATPOTEHHOTO MTpaBOHAPYIIIe-
Hua. Cornamaschk ¢ TeM, 9YTO YCIOBHEM HACTYILIe-
HUSA JENUKTHOW OTBETCTBEHHOCTH 3a HEHAaJJIeXa-
mee OKa3aHhe MEAUIIMHCKUX YCIYT SBISETCA Bpel,
MIPOTHUBOMNPABHOE AesHUE, TPUYNHHAS CBSI3b MEXKIY
MIPOTHUBOINPABHBIM JESHUEM M BPEIOM, a TakKe Ha-
nrure BUHEI [3, ¢. 193], MBI cunTaeMm, 4TO caM BO-
MPOC HaJTUIHsI HEOOXOIMMOCTH BUHBI SBJISIETCS HAH-
OoJee CIIOPHBIM.

Bunoll 3a HeHaJyexallee OKa3aHHE MEIULIMH-
CKHX YCIYI CYHTAIOT TCHXHYECKOE OTHOIIEHHE
JTUIa K CBOEMY MPOTHBONPABHOMY IIOBEICHHUIO,
CBSI3aHHOMY C TIPOIIECCOM OKa3aHUS METUITMHCKHUX
YCIIYT, ¥ K UX pe3ybTary, KOTOpOe OCHOBAaHO Ha BO3-
MOXKHOCTH TIPEATIONOXHATH M IPEIOTBPATUT HACTY-
MJIEHNE HETaTUBHBIX MOCIIEACTBHI ATOTO TIOBEIEHUS
[5]. Ha ceromusimiawii TeHh CYIIECTBYET HECKOJIBKO
Hay4YHBIX MTOAXOAO0B OTHOCHTEIHFHO HEOOXOIUMOCTH
HaJU4¥sl BUHBI JUTS IPUBJICYEHUS K JETUKTHOU OT-
BETCTBEHHOCTH 32 HEHAJJIeXKAIIEEe OKa3aHUE MeIH-
nuHCKAX ycuyr. Tak, C. AHTOHOB OTMEYacT, YTO
BHHA 3a HEHaJyIekKallee OKa3aHhWe METUITHHCKHUX
yCIyT WMeeT (aKylbTaTHBHBIM XapakTep. Takoi
MTOJIXO/T OCHOBBIBAETCSA HAa TOM, UTO TPaXKTaHCKAs OT-
BETCTBEHHOCTB JIMIIA, OKA3bIBAIOIETO MEUITUHCKIE
YCIIYTH, JEXKAT Ha TMPHUHINIE OObEKTUBHON OTBET-
CTBEHHOCTH, TO €CTh HE3aBHCHMO OT BHHEI, KOTOpas
HE SIBJISIETCS] HEOOXOAMMBIM YCIIOBHEM MPUBJICUEHUS
K OTBETCTBEHHOCTH HWCIIOJIHUTENS 3a HapyIlIeHHe
CyOBEKTHBHBIX TIpaB 3aka3unka [4, c. 10].

Heckonbko nHyr0 TOUKY 3peHus pasgenset A. Ca-
BHIIKasi, KOTOpasi OTMeYaeT HeOOXOAMMOCTh PacCMO-
TpeHUsT He BUWHBI WHIUBUJA, KOHKPETHOTO MEIH-
LIMHCKOTO pabOTHHKA, & BUHBI BCETO MEIUITMTHCKOTO
KoJulekTuBa [6, ¢. 69]. Cxoxee MHEHHE BBIpaKaeT
I'. MaTBeeB, KOTOPBIM TOBOPUT, YTO ICUXOJIOTHYE-
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CKHM COJIep’)KaHHeM BHHBI OpraHH3aliH SABISETCS
BOJISL BCEX JIMII, KOTOPBIE BXOAAT M OOPa30BHIBAIOT
KOJUIEKTHB [7, ¢. 216]. B KOHTEKCTe CKa3aHHOTO aK-
TyalbHBIM NpU3HaeTcs moxxon B. I'pubanoBa, ko-
TOPBIA YTBEPKAACT, YTO KPUTEPUN BUHBI SIBIISIETCS
CyObEeKTUBHBIM W HE BCErAa MOIAacTCS TOYHOMY
OTIPENENICHNIO, U3-3a YEero pasMep Bpena, KOTOPBIH
BO3JIaraeTcs Ha Ty WM UHYIO CTOPOHY, HEOOXOIUMO
OTIpeNIeTsATh, UCXOAS U3 KOHKPETHBIX 00CTOATEIbCTB
nena [2, c. 355].

Msl pa3genseM MHEHHE O TOM, YTO IpPHU3HAHUE
BUHBI SIBIISIETCS. HEOOXOAWMBIM YCJIOBUEM JJIsl Ha-
CTYIJIEHUS OTBETCTBEHHOCTH, M OHA MOXKET BbIpa-
’KaThCs KaK B BHJI€ YMBICTIA, TAK M HEOCTOPOXKHOCTH
[3, c. 194]. O6 ymbIciie pedyb UIET B TE€X CIydasX,
KOT/Ia MCIIOJHHUTENbh MEIUIIMHCKON yCIyTrd OCO3Ha-
BaJI NIPOTUBOIPABHOCTh CBOUX JIEUCTBUH M JKe€Jaj
HACTYIUJIEHUsI CBSI3aHHOTO C HUMH pe3ynbrara. He-
ocTOpokHasi (opMa BHHBI 3a HEHa/JIeKallee OKa-
3aHHME MEIUIIMHCKUX YCIYT CBf3aHA C HEXeJaHHeM
WCTIOJIHUTENS] HACTYIUJICHUS] HETaTUBHBIX IOCTeN-
CTBUU OT OKa3aHUs MeIULMHCKOW yciayru. Mcxons
W3 MPUHIUIA TPEe3yMIILHUN BUHBI IPU IPUUYNHEHUN
Bpena B cdepe okazaHUs MEAMIUHCKUX YCIYT, OT-
CYTCTBHE BUHBI JOKA3bIBAETCS JHUIIOM, KOTOPOE CO-
BEpIINJIO NTpaBoOHapyIlIeHue. B ciydae monreepxie-
HUS OTCYTCTBUS BUHBI UCIIOJHUTENH OCBOOOXKIAET-
¢S TOJIBKO OT BO3MEIICHHS MOPaJIbHOTO Bpena |8, c.
275]. YaursiBas CKa3aHHOE, MOXKHO MPETIONI0XKHUTH,
YTO OTCYTCTBHE WM HaJIMYME BUHBI 32 HEHAJJIeKa-
Iee OKa3aHHE MEAMIMHCKUX YCIYr OyayT BIHUATH
JUIIb HAa KOMIIEHCAIMI0 MOpPalbHOTO Bpeaa, B TO
BpeMs KaK MaTepHUalbHbII MOAJIEKHUT BO3MEIEHUIO
HE3aBHUCUMO OT HaJIMYHUs BUHBI.

Jnd npuBnedeHUs K JAEIUMKTHOM OTBETCTBEH-
HOCTH 3a HEHaJJIeXKallee OKa3aHWe MEIUIIMHCKHUX
yCIyr o00sS3aTeNbHBIM  SIBIIETCS  YCTAHOBIICHHE
MPOTHUBONPABHOCTU JI€UCTBUN HCIOJIHUTENSA, CYTh
KOTOPOH 3aKJII0YAeTCs B HAPYLIEHUH HOPM, OIpeie-
JIEHHBIX 3aKOHOM, M KOTOpasi MOXXET ObITh KPUTEPH-
€M OTIEJICHHs MPABOHAPYIICHHS OT APYTUX aHTH-
COIMAaJIbHBIX TOCTYNKOB. B cdepe MeaunmHCKuX
YCIIYT MPOTUBOMPABHOCTHIO MOKHO CYHTATh HaJH-
YHe ONPEAeeHHOTO OTKIOHEHHS OT IIPAaBIII U HOPM
MPENOCTaBIEHUsI TaKWX YCIyr WM HapyIIeHus
CyObeKTHUBHBIX TpaB manueHTa. OHa MOXET BbIpa-
XKaThCsl KaK B IEWCTBHH, TaK M B O€3AESATEIHHOCTH
JU1a, KOTOPOE MPUINHIIIO Bpel.

IOpunnyeckrne 005S3aHHOCTH, BO3HHUKAIOLIUE Y
YYaCTHHKOB IPAaBOOTHOIIEHUH IO OKa3aHUIO Me-
TUIIUHCKUX YCIYT, MOTYT BBICTYyINaTh B JBYX (op-
Max: a) HEOOXOAMMOCTh COBEPIIUTH OINpeeIeHHbIC
JEHCTBUA MEIWIMHCKOTO XapakTepa — akTHBHAs
00513aHHOCTB; 0) HEOOXOMUMOCTh BO3JEPKATHCS OT
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COBEPIIEHUs JIEUCTBUI MEIUIMHCKOIO XapakTepa
— maccuBHas 00s3aHHOCTE. TO €CTh, IOpUINYECKUE
00SI3aHHOCTH  BBIIOJHSIOTCS KAk COBCPIICHHUEM
ONpEJICICHHBIX JEUCTBUM, TaK TyTEM BO3AEP KaHUS
OT COBEpIICHHUS JAEHCTBUN, 3alIPEIICHHBIX 3aKOHOM.
B gactHOCTH, cdepa 3apaBOOXpAHEHUS COICPKUT
3HAYUTEIHHOE KOJTUIECTBO CTAHAAPTOB, IIPOTOKOIOB
BCACHUA IIAIIMCHTOB U T.X. OTKJIOHEHHE OT HHUX BO
BpEMs OKasaHUd MECOAUIUHCKUX YCIYyTr B CjlIy4ac Ha-
CTYILJICHUHU He6HaI‘OHpI/I$ITHOI‘O pe3yabTara ABJIACT-
Cs IIPOTHUBOIIPABHBIM U MOXKET paCCMaTpUBATLCA KaK
OJIHO U3 YCJIOBUM HACTYIUIEHHUS NIEIMKTHOW OTBET-
cTBeHHOCTH. TaknM 006pazoM, CTaHOBUTCA MOHSITHO,
YTO OTCYTCTBHE MPOTHBOIPABHOCTH B JEHCTBHSIX
WCTIONTHUTENS] MEAWIMHCKON YCIYTH HCKIIOYaeT
MPUBJIEYEHHE €r0 K OTBETCTBEHHOCTH, HM3-3a2 HYEro
pelIeHne BOMPOCca MPOTHUBOIPABHOCTH TIOBEICHUS
SABIIAETCS OJHUM W3 Hambosee CyHmIeCTBEHHBIX MpHU
YCTAHOBJIICHHH OCHOBAHHI MPUBJIEUEHUS K JEIHUKT-
HOM OTBETCTBEHHOCTH B c(hepe OKa3aHHUS MEIHUIIHH-
CKHX yCITyT.

CrnenmyromuM TpeOOBaHUEM JUIS TIPUBIICUCHUS
K JIETMKTHOM OTBETCTBEHHOCTH 3a HEHAJJIeKallee
OKa3aHWe MENWIHNHCKUX YCIYT SABIAETCS HaIH4Yne
Bpena. Bomnpoc Bpena B I€IMKTHOM OTBETCTBEHHO-
CTH TIOYTH TOXAECTBEHEH C AOTOBOpHOW. OTnmune
3aKJII09aeTcsl B TOM, YTO pa3Mep M OCHOBAaHHE Je-
JUKTHOTO BpEAa ONPEAEINSIOTCS TOJIBKO HOPMATHB-
HBIMH aKTaMmH, a He 1oroBopoM. Herocpencteennoe
BO3MeEIIEHHUE Bpe/ia 3a HeHa jIeKalee OKka3aHue Me-
TUIMHCKUX YCIYT BO3JIaraeTrcsl Ha FOPHUINYIECKOTO
ucroaHuTeNs (paboTomaTens), KOTOPHIH TOIydaeT
MpaBO Ha PETpPecCHOE BO3MEIIEHHE HAaHECEHHOTO
€My Bpela OT MEAWITMHCKOTO paboTHHKA. B cdepe
TPakJaHCKO-TIPAaBOBOW OTBETCTBEHHOCTH 3a He-
HaJuIekalee OKa3aHWe MEAWIIMHCKUX YCIYT TOJ
perpeccom cieayeT MOHUMaTh BO3MOXXHOCTH pado-
ToAaTeNs, KOTOPBIM BO3MECTHII Bpe, TPUUNHEHHBIN
MAIMeHTy TIPH OKa3aHWW MEIUIWHCKHUX YCIYT, 00-
patHOe TpeOoBaHME B3BICKAHUS B pa3Mepe BhITUIA-
YEeHHOW MaIMeHTy KOMIEHCAIUH OT MEIUITMHCKOTO
pabOTHMKA 3TOTO YUPEKIACHUS, KOTOPHIH (pakThde-
CKM TIpuauHWI Bpexn [8, c. 271].

[locnemnnM ycnoBHeM MPUBJICUEHUS K ETUKT-
HOM OTBETCTBEHHOCTH 3a HEHaJ[JIe)Kalllee OKa3aHWe
MEIUIMHCKAX YCIYyT TpHU3HAeTCA HaIWYde TIPH-
YUHHOW CBSI3U MEXIY MPOTUBOIPABHBIMU JEH-
CTBUAMH W TIPUIMHEHHBIM BpenoM. beps 3a ocHo-
By HayuHbli moxxox JI. Jloncko#t [9, c. 11], mbl
CUHMTaeM, YTO MPUYUHHAS CBS3b B cepe OKa3zaHus
MEIUIIMHCKUAX YCIyT — 3TO CBSI3b MEXIY IMPOTHBO-
MPaBHOCTBIO JESTHUS W HACTYIIEHHEM Bpela B Me-
TUIIUHCKAX TPABOHAPYIICHHUSX, KOTOPBIA TIpea-
cTapisieT co00il HeOIarompuATHBIN pe3ynbTaT s
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namyeHTa W3-3a AEUCTBUNM WU Oe3esITEebHOCTU
MEJUITUHCKOTO pa0OTHUKA. YUYUThIBas CHEIUPUKY
OKa3aHUsl MEIUIIMHCKUX YCIyT, JJI YCTAHOBICHUS
NIPUYUHHO-CJICACTBEHHON CBSI3M HEOOXOAMMO TPO-
BOJHUTH aHAIN3 00CTOSTEIHCTB OKA3aHUSI MEIUIIIH-
CKUX YCIYI, OObEKTUBHBIX M CYyOBEKTUBHBIX (hak-
TOPOB U PE3YJIbTATOB CyJACOHO-MEIMIIMHCKON WU
cynaeOHO-TIcuXuaTpudeckon skcrneptu3. CIoKHOCTh
YCTaHOBJICHUS IPUIUHHO-CIICICTBEHHOMN CBS3H MPU
opuandeckoM KoH(IUKTe B cdepe oxkazaHUS Me-
TUIUHCKUAX YCIyT CBA3aHa C CaMOM WX MPHUPOIOH,
MPOIECCOM MX OKa3aHWs, B YACTHOCTH C TEM, YTO
HECKOJIKO MEIUITMHCKUX PAaOOTHUKOB MOTYT OJIHO-
BPEMEHHO IPUHUMATh YYaCTHE B OKa3aHUH YCIIYTH.
Hampumep, B mporecce J€UeHHS XUPYPTHIECCKOTO
00JILHOTO 3aJICCTBOBAHBI XHPYPI, aHECTE3UOJIOT,
oTIepaIlMoOHHasl cecTpa U Jp. 31Mech CIenyeT corja-
cuthes ¢ cyxaeHuem C. CreneHko, 4To crenupu-
Ka 3TUX OOCTOSTENBCTB 3aKJIIOYAaCTCS B TOM, YTO
KKl U3 YKa3aHHBIX MEIUIMHCKUX PaOOTHHKOB
MOXET B W3BECTHOM Mepe MOBIHITH Ha MPUUIUHE-
HHE Bpela MalueHTy, YTO OINpEAessieT TPYAHOCTHU
YCTaHOBJICHUS] IPUINHHON cBsi3u. CKa3aHHOE TIOJI-
HOCTBIO TIOATBEPXKAAaeT TOUKy 3peHust A. CaBwuir-
KOH O TOM, 4TO MPUYUHHAS CBSI3b UMEET OTPOMHOE
3HAUCHHE IS MPUBJICUCHUS] K OTBETCTBEHHOCTH 3a
HEHA/IJIC)KAIee OKa3aHWE MEIUIIMHCKUX YCIyT, a
BKJIIOUCHHUE €€ B CTPYKTYPY MPABOHAPYIICHUS JacT
BO3MOXHOCTh YCTaHOBHUTH TAK)KE M TPEICIbI OTBET-
CTBEHHOCTH [6, c. 68].

Takum oOpazoM, MOXKHO CAENIATh BBIBOII, YTO JIE-
JIUKTHAS OTBETCTBEHHOCTH 32 HEHA IJISKAIIee OKa3a-
HHE MEIUIMHCKUX YCIyT HACTYIAaeT 3a HapyIICHUE
HOPM TPa)xIaHCKOTO 3aKOHOJIAaTEIhCTBA, & OCHOBA-
HHUEM IS TIPUBJICUCHUS] K HEHW SBISCTCS HATUINE
COCTaBa MEIUIIMHCKOTO TIpaBoHapymieHus. OaHaKo,
cornamrascek ¢ npeanonoxkernnem E. Bacminesa [10,
c. 432], MO)KHO OTMETHUTh, UTO HA MPAKTHKE JOCTa-
TOYHO TPYAHO YCTAaHOBUTH, CBSI3aHO JIM HEHAIJICHKA-
ee OKa3aHue METUIIMHCKOHW YCITyTH C MICTIOTHCHHEM
noroBopa. CIOXKHOCTh pasTpaHUYCHUS JACITHKTHOMN
¥ JOTOBOPHOU OTBETCTBEHHOCTH 32 HEHAJJICXKAIIEEe
OKa3aHWe MEAUITMHCKUX YCIYT 3aKJII0YaeTCs B TOM,
9TO OXHO WU TO K€ JMEHCTBUE HCIIOJHHUTEISI MOXKET
SBJSITH COOOM KakK JCNHKT, TaK W KaK HapyIIeHUE
JIOTOBOPHBIX 00s3aTenbcTB. OCHOBHOE OTIHYHE
JIOTOBOPHOM M BHEJOTOBOPHOW OTBETCTBEHHOCTH
B chepe oKazaHHs MEAMIIMHCKUX YCIyr COCTOUT B
TOM, 4TO (DOPMBI U pa3Mep MOCIeAHeH yCcTaHaBINBA-
FOTCSI TOJIBKO 3aKOHOM, a (DOPMBI B pa3Mep JTOrOBOP-
HOW OTBETCTBEHHOCTH OTIPEIEIISIOTCS KaK 3aKOHOM,
TaK W JOTOBOpOM. Takum oOpa3oMm, JOTOBOpHAsS OT-
BETCTBCHHOCTh HAaIpaBjicHa Ha YIOPSAIOYNBAHUE
00513aTEIBCTB, a MENbI0 JETUKTHOW OTBETCTBEHHO-
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CTU ABJIACTCA KOMIICHCAIMA T'paXaaHCKOro IIpaBoO-
HapyuieHusi. Kpome 3Toro, orjauuue J0rOBOPHOI
U BHEIOTOBOPHOW OTBETCTBEHHOCTH 3a HEHAJJIC-
JKaree OKa3zaHWe MEIUIMHCKHUX YCIYT CBA3aHO C
TeM, 9TO CyOBEKTOM JOTOBOPHOW OTBETCTBEHHOCTH
BBICTYIIA€T KOHKPETHO OMPEICICHHOE JIMIIO0 — WC-
IIOJTHUTCIIb, KOTOpBIﬁ HaxXoquTCs C IMOCTpaJdaBIINM
B JOTOBOPHBIX OTHOUICHUAX, B TO BPEMS KakK Cy6’b-
C€KTOM HGHHKTHOﬁ OTBETCTBEHHOCTH MOXKET OBITH
m000e W0, HapylIuBIIee CYyObEKTHBHOE IIPaBO
MMOCTPAIaBIIETO, HAXOMACh C HUM B aOCOJIOTHBIX
otHomeHusx. Ha NMPaKTUKE UMEIOT MECTO ClIy4awu,
KOT/Ia TPaBOHAPYIINTENh W TOCTPAJABIINN Haxo-
ISTCSA B JOTOBOPHBIX OTHOIICHHSIX, HO IPHYNHEHNE
BpeZa OIHOM M3 CTOPOH HE CBS3aHO C BBHITTOJIHEHUEM
JIOTOBOpHOTO oO0s3arenbcTBa. Ilpu Takux o0OcCTOs-
TENBCTBAaX BO3HHUKAET JACIHUKTHASI OTBETCTBEHHOCTD,
KOTOpasi UMEeT UMIIEPaTUBHBIN xapakrep. B To ke
BpeMs TPUBIEYCHHE K JOTOBOPHOW OTBETCTBEH-
HOCTH 3a HEHaJJIeXallee OKa3aHWe MEIUIIMHCKHUX
YCIYyI' HOCUT JUCIO3UTUBHBIA XapakTep, KOTOPbIN
AT CTOPOHAM BO3MOXXHOCTH BO BpPEMs 3aKITFOUe-
HUS JJOTOBOpAa CaMOCTOSITEIHHO yperyInpoBaTh BO-
MPOC TPHBIICYCHHS] U 00bEMa OTBETCTBEHHOCTH. B
YaCTHOCTH, B JOTOBOpE 00 OKa3aHWW METUITHMHCKHUX
YCIYT MOXET 3aKpeIuIIThCsl OTBETCTBEHHOCTH 3a
IEeUCTBUS WM Oe3IesITeIbHOCTh, KOTOPBIE B JeH-
CTBYIOIIIEM 3aKOHOAATENhCTBE MPaBOHAPYIICHUSIMHU
HE CUHUTAIOTCH.

B 3aBepmienue ciemyeTr OTMETHTH, YTO 3a IIO-
cleHee BpeMsI HECKOJIBKO W3MEHIICA TIOIXOM
YYEHBIX K MOHUMAaHHUIO TPaXTAHCKO-TIPABOBOW OT-
BETCTBEHHOCTH 3a HEHa/JieXXallee OKa3aHWe Me-
TUIUHCKAX ycuyrT. Jlonroe BpeMsi rocroacTBOBajia
MO3UINA MCKITIOUUTETHHO ETUKTHOW OTBETCTBEH-
HOCTH B c(epe OKa3zaHUs MEAWIMHCKUX YCIYT, Y4TO
00BACHAIOCH OCOOCHHOCTSIMHU IPABOBOTO PETYITH-
pOBaHUS METUITMHCKUX OTHOIIEHUH, a TAK)KE OTCYT-
CTBHEM IPAKTUKH 3aKIIOYCHHS JOTOBOPOB B ITOH
chepe [11, c. 29]. Unen npuBiIcdeHHUS K TOTOBOP-
HOHM OTBETCTBEHHOCTH 3a HEHAJJIe)Kalllee OKa3aHWe
MEIUIIMTHCKAX YCIYT MMENH MCKIIOYATEIhHBIA Xa-
paKTep M HE MOJIBEPTAINCh KOMILIEKCHOMY aHaJU3y.
Ceronns HanOoNbIIEe PACIIPOCTPAHEHNUE TIOTYIHIIH
Hay4YHBIE B3[JISABI O BO3MOXKHOCTH NPUMEHEHUS B
cthepe MEOUIIMHCKUX YCIYT Kak ACNUKTHOW, TaK U
JIOTOBOPHOM OTBETCTBEHHOCTH [12, c. 34].

BoiBoabl. Ilogsoas wuTOr, HEOOXOOMMO OTMeE-
THATb, YTO TPAKJAHCKO-IIPABOBasi OTBETCTBEHHOCTH
3a HEHaJyIeKallee OKa3aHHe METUIIUHCKHX YCIYyT
HAacTyIaeT B BUJIE IOTOBOPHOM U HEJOTOBOPHOU OT-
BETCTBEHHOCTH, KOTOpas 3a4acTyr uMeeT (opmy
nenukTHOW. [IpuBnedenne Kk JaHHBIM BUIaM OTBET-
CTBEHHOCTH OCHOBBHIBAETCS Ha OOIIMX IpaBUiaX C
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y4eTOM CHEIU(PUKH METUIIMHCKUX YCIYT, B 4ACTHO-
CTH HUX CIIEIIMAJIbHOTO CYOBEKTHOTO COCTaBa M Mpei-
MeTa — IeSITeIbHOCTH, CBSI3aHHOM CO 3HAYUTENbHBIM
PHUCKOM JJIsl )KU3HU U 310POBbs MAallEeHTAa.
IIpoBeneHHoe uccienoBaHNE PACKPHIBAET CIEll-
U(pUKYy BHJOB TI'pa)KIaHCKO-NIPABOBOW OTBETCTBECH-
HOCTH 3a HEHaJJIeXallee OKa3aHWe METUIIMHCKHUX
YCIIYT, OTOOpa)xaeT uX yCIOBUS U 0COOCHHOCTH.
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O HEJAX ®UHAHCOBOM MOJUTHUKHA B MOCJIAHUSAX
HPE3UAEHTOB

JI. TPO®PUMOBA,
KaHAWAAT IOPUINYECKUX HAyK, CTApIINK HAYyYHBIH COTPYAHHUK, TOLEHT Kadeapbl 0OLUIepaBoOBbIX JUCLHUILTUH
Yepracckoro ¢akynsrera HannonansHoro yausepcureta «Onecckas 10puandecKas akaaeMush»

SUMMARY

The financial policy is being realized through legislation on the basis of cooperation of the government and society.
Determination of the goals of financial policy and its components are depicted in the President’s Letters regarding the
regulation of the financial relationship between the state and the ways to improve the law, the content and form of which is
important to discuss in society. The effectiveness of legal regulation — it is socially relevant results of the legal arrangements
to achieve projected goals. The objective of fiscal policy is to establish the objectives and principles of financial legislation.
The statutory instrument must subjected consideration by the criteria advisability and it is also important to suit the expert
findings of the legislation and the guidelines which mentioned in the President’s Letters to the legislatives authorities,
to analyze the degree of implementation of the existing legislative acts, to observe the rules and standards of the legal
technique.

Keywords: financial policy, the definition of objectives, the effectiveness of legal regulation, the message of the
President, the compromise, the society, the appropriateness.

L

DuHAHCOBAs MOJUTHKA BOIJIOMIACTCS B )KU3HD OCPEACTBOM 3aKOHO/IATEIbCTBA [Ty TEM B3aUMO/ICHCTBHSI OPTaHOB BIACTH
u obmiecta. OnpenesncHue 1eneil GMHAHCOBOH MOJUTHUKA U €€ COCTABIIIOMNX O0ToOpakaeTcs B mocnanmuax [Ipe3unenra
OTHOCHTENBHO PEryIHpOBaHUs (PMHAHCOBBIX OTHOIICHHUH rOCy1apcTBa U HANPABICHHUI COBEPIICHCTBOBAHHS 3aKOHOIATEb-
cTBa. D GEKTUBHOCTH TPABOBOIO PETYIMPOBAHUS — 3TO COILMAIBHO 3HAYMMBIH PE3y/IbTAaT CHCTEMBI FOPUIMUCCKUX CPEACTB
I JOCTUKCHUSA IPOTrHO3UPYEMBIX uenel‘/i. LICJ'IHMI/I q)HHaHCOBOﬁ TMOJIMTUKHU ABJISICTCSA YCTAHOBJICHUE 3a/1a4 U IPUHIUIIOB
(brHAHCOBOTO 3aKOHOMATENbCTBA. HOPMAaTHBHO-NIPABOBOM aKT JIODKEH COOTBETCTBOBATh KPUTEPHIO LENECOOOPA3HOCTH U
Ba)KHO YUYHUTBIBATH BBIBOBI AKCIIEPTHU3bI 3aKOHOMIPOSKTOB M OPHEHTHPHI, 0003HaueHHbIE B nocianuu [Ipe3uaeHTa 3akoHO-
JIaTelsiM, aHAITU3UPOBATh CTETICHD BBITIOIHEHUS ACHCTBYIONINX aKTOB 3aKOHO/IATENbCTBA, COOIIONATH MPABHUIIA U CTAHAAPTHI
IOPUINYECKON TEXHUKU.

KuroueBble ciioBa: (pMHAHCOBas MOJMTHKA, ONpPEAeIeHHUE Lenei, 3hPEeKTUBHOCTD MPABOBOTO PETYIHMPOBAHMS, MTOCIA-
nust [IpesnaenTa, koMnpoMuce, 001IeCTBO, LEeJIeCO00Pa3HOCTb.

HOCTaHOBKa npodaembl. MHOTHE Tpemnoaa-
Batenu OusHeca ((PUHAHCOB) CKENTUYCCKH
OTHOCSITCSI K CyIIECTBOBAHHUIO TEOPUH (PMHAHCOBOH
MOJIUTUKU. B monepkky cBO€il MO3UIIMU OHU TOJI-
YEPKUBAIOT 00JIee MUPOKHUI CIEKTP BO3ACHCTBUI Ha
(bMHAHCOBBIC PEIICHUS M WX PA3IUYHYI0 BaKHOCTh
OT OfHOM cuTyanuu K apyro# [1]. I'ocynapcTBeHHas
MTOJTUTHKA BOIUIOIIAETCS B JKU3HB MOCPEACTBOM 3a-
KOHOJIATEIILCTBA ITyTEM B3aWMOICHCTBUS OpPTaHOB
BnacTH W oOmectBa. TpaHchopMaMoOHHBIE MPO-
LeCcChl pa3BUTHUA 00IIecTBa TPEOYIOT CTaOMIIBHO-
ro (¢UHAHCOBOTO oOOecmeueHHs B TOCyIapcTBE Ha
OCHOBE OITUMAIIBHOTO MPHONKEHHUS MyOIINIHBIX U
JacTHBIX WHTepecoB. DUHAHCOBOE TMPaBO SBISICTCS
OCHOBOU (DOPMHUPOBAHUS U peanu3auu GUHAHCOBON
MTOJTUTHKY KaK MHCTPYMEHTa PEeryIHPOBAaHUS HAIINO-
HaJIbHOM SKOHOMHUKH. DHUHAHCOBAS MTOJIUTHKA TPeOy-
€T Hay4HOH pa3pabOTKH, MOCKOIBbKY KaK 00BEKTHBHO
CYIICCTBYIOIIEE SBJICHUE IPEACTaBISACT co00it chop-
MHUPOBAaHHYI0 OpPraHaMH BIIACTU U COINIACOBAHHYIO
C OOIIECTBEHHOCTHIO CHCTEMY MPABOBBIX, MOJIUTH-
YECKUX, IKOHOMHYECKHMX, WHPOPMAIIMOHHBIX U CO-
HUATBHBIX MEPOIPUSTUH, OTPAKAIOIIUX CTPATETHIO
Pa3BUTHS U OCHOBHBIC HalPaBJICHUS BO3CHCTBUS Ha
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OOIIECTBEHHBIE OTHOIIEHUSA IS 00ECIEYeHUs [10-
CTYDKEHUS TIeJIeH M pelieHus 3a1ad dPPEKTUBHOTO
U ONTHUMAILHOTO (OPMHPOBAHUS, paCIPEACICHHUS,
repepacnpeie]ieHns U WCIOJIb30BAHUS ITYOTMIHBIX
(bMHAHCOBBIX PECypCOB Ha KOHKPETHOM 3TaIre pa3Bu-
THA O6H1€CTBa 1 B IICPCIICKTHUBE.

AKTYyaJbHOCTH T€MbI HCCJIEOBAHMS ITOITBEPK-
JTAeTCS CTETIEHBI0 HEPACKPBITOCTH TEMBI, TIOCKOJIBKY
MMEIOTCS pa3HbIe MOAXOABI K OIPEAeIICHNI0 TIOHATHS
(pMHAHCOBOH MOJUTUKU U MTOHUMAHMIO €€ CTPYKTY-
pBI, Y4TO TIOATBEpkKIAcTCs B mocinanusx [IpesuacH-
TOB Pa3HBIX MEPUOJOB M CTPAH K 3aKOHOJATEIHHOU
Bractd. [IpakTmdeckd HET HU ONHOH padOTHI IO
HCCIICIOBAHUIO PEKOMEHIAIMH, 0003HAUEHHBIX B
nocnanusix [aBel rocyaapcTBa o yinydiieHuto ¢u-
HaHCOBOTO 3aKOHOJATEIbCTBA U MYOIUYHBIX (UHAH-
COBBIX OTHOIIICHUH.

Cocrosinue ucciaegoBanus. OOIeCTBEHHBIC Ha-
YKU BJIUAKOT Ha YCTAHOBJICHUEC HOBBIX OTHOIIIEHUU
B IMOJIUTUYECKON JKU3HU, OCYIISCTBICHUE UAIOra
JUYHOCTH W BIIACTH, MOJEPHHU3ANUI0 WH(pOopMamm-
OHHBIX IIPOIIECCOB U TEOPETHIECKH 000CHOBAHHBIX
IMOAXOA0B K YIPaBJICHUIO, BHCAPCHUC eBpOHeﬁCKHX
MPUHITUIIOB HAJICKAIIETO yIpaBlieHus. B ucropuu
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100aIM3alMOHHBIX H3MEHEHUH SKOHOMHYECKOTO,
MOJIUTUYECKOTO, KYIBTYpPHOTO, IUBUINU3AIMOHHOTO
Mops/iKa K U3y4eHHIO MpoOieM (OpMUPOBAHHS U
peanu3anuu roCyIapCTBEHHON (DMHAHCOBOM IOJH-
THKW KaK MEXIUCITUIIIINHAPHOTO SIBJICHUS 00para-
I0TCS YYCHBIE Pa3HBIX OOIICCTBEHHBIX AUCIUILIAH
[2]. O6mmIEen3BECTHO, YTO MOJUTHKA — 3TO JESTEIIb-
HOCTH OOIIECTBEHHBIX KJIACCOB, MAPTUH W TPYTIIIH-
pPOBOK, HampaBJCHHAs Ha 3aXBaT, COXpAHEHUE U HC-
MOJIb30BaHUE BJIACTH B CBOMX MHTEPECAX, METOBI U
CpelCTBa, C TOMONIHIO KOTOPBIX TH 3a7a4 U 1NN
nocturarorcsi. COOTHOWIEHUIO CYOBEKTHBHOTO U
00BEKTUBHOIO B IIpaBe, BompocaMm (hopMHpOBaHUS
MIOJIUTUKHY YIS BHUMAHUE B CBOMX HAYYHBIX pa-
oorax C. C. Anekcees, JI. K. Boponosa, M. 1. Ko-
3t006pa, M. H. Mapuenko, M. II. Op3zux, I1.M. Pa-
o6unoBm4, F0.A. TuxoMupoB u Apyrue ydeHsle, HO
00Hapy)KeHUE MPHUPOJABI U MPOSBICHUN CYObEKTH-
BU3Ma B OTEUECCTBEHHOMW MOJUTUKE M 3aKOHOATEIIb-
CTBE SIBJISIETCS] BAXKHOM HAay4yHOU 3a1adyeit.

eabio U 3ana4eil CTATbM SBJISETCS UCCIIEIOBA-
HHUE BONPOCOB OIpe/ieNieHus 1enell (PMHaHCOBOI mo-
JIUTUKW (OTACIBHBIX COCTABJISAIONINX) B IMOCIAHUIX
[Ipe3uneHTOB HE3aBUCUMOW YKPaWHBI OTHOCUTEIHHO
pPEryIIMPOBaHNM (PMHAHCOBBIX OTHOIICHUU TOCyHap-
CTBa U aBTOPCKOTO IOX0/1a K pa3pabOTKe HampapJie-
HUN COBEPIICHCTBOBaHUS (PUHAHCOBOIO 3aKOHOMA-
TEIhCTBA C YUYETOM pa3pelieHus: KOHPIUKTOB U ysC-
HEHUS B3aUMOJIEUCTBHUS pa3HbIX BETBEH BIACTH.

HN3noxeHne 0OCHOBHOTO MarepuaJja. B HoBel-
nreld 31moxe BCEMHPHON HMCTOpUM (UHAHCOBAS IIO-
JUTHKA Kak TpeHn (oT aHmL trend — TeHIEHIWS,
HaNpaBJICHUE PAa3BUTHs OIPEIEIIEHHOTO SIBJICHHUS,
M3MCHECHHE YPOBHS CPETHETO CIIYYAHOTO IpoIiec-
ca) OXBaThIBAET KaK ACSITEILHOCTh OT/IEIHHBIX TOJH-
TUKOB HJIU YTIOJTHOMOYEHHBIX CYOBEKTOB YINPaBIAThH
(mHAHCAMHU, TaK ¥ IeNble HapOo/bl, TOCYAapCTBa, pe-
THOHBI, OOIITUHBI, BKITFOYAIONTHE MHOTIA TIPOTHBOPE-
YUBBIC TIOJXOBI K OMPENCICHUIO ITOM KaTeropuu B
Mpolecce AMHAMUYECKUX M3MEHEHUH KOH(DUTYpaiuu
OTHOIIICHUH «YEIIOBEK — TOJIMTHUKA — TOCYIapPCTBOY.
Teopetuk mobamuctuku O.Hamrep (Kocta — Puka)
OTMEUAET, YTO <«JIF000H MHUp, OTIIMYHBIN OT HAIIETO,
MOXET OBITh BOCHPUHAT KaK MHUpP, KOTOPBIA CTaBUT
MOJ] COMHEHHUE Hall COOCTBEHHBIH IyTh YIOBIIETBO-
peHws ToTpeOHOCTH B 3HAYMMOCTH, COOTBETCTBEHHO,
W Hallly HIeHTHIHOCTHY [3, c. 197]. Ilo Hamemy mHe-
HUIO, BO B3aMOCBSI3U «UEJIOBEK — MPABOBas MOJIUTHU-
Ka — TroCyIapCTBO» YCMaTpUBAacTCsl 0OYCIOBICHHOE
MOBEJIEHUEM W TIPABOIIOPSIKOM BCTPEYHOE BIIHSHHC
€CTeCTBEHHOTO M TIO3UTHBHOTO TIpaBa, WICOIOTHYE-
CKOTO, 3aKOHOJATEJIbHOTO, OPTraHU3aIl[MOHHOTO 00e-
CIICUEHUS TIPaB W CBOOOJ YEJIOBEKa, BBITIOIHCHUS
(GyHKIMH rocygapcTBa W pearupoBaHue (BHEIIHEE,
BHYTpEHHEE) Ha COCTOSTHUE el B obmecTBe. Kak oT-
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MmeTun B. ABeprsiHOB, npenycMoTpeHHbIN KoneTuTy-
nueil YKpauHbI TPUHIMI BEPXOBEHCTBA MTpaBa O3HA-
YaeT, Cpeau IMpoYero, MOAYMHEHHE JIesTeNTbHOCTH
TOCYAapCTBEHHBIX MHCTUTYTOB IOTPEOHOCTSIM pea-
TM3alMU ¥ 3aIUThI IPaB YesioBeKa, o0ecreueHus nx
IPUOPUTETHOCTH MEPE] BCEMHU APYTHMH LIEHHOCTIMH
JieMoKpaTrdeckoro obmiecTra [4, c. 31]. BaxxabIM Me-
TOJOJIOTHYECKUM OCHOBAaHHUEM HCCIIEIOBAHUS SBIIS-
eTcst HayyHO-TpakTHyeckas uaes. OHa gopmupyercs
B COOTBETCTBUHU CO CTPEMJICHHEM 4YeJIOBEKa IOHATH
1 0OBSICHUTS SIBJICHHE TTPABOBOM IEHCTBUTEILHOCTH,
4yTO TpeOyeT MPOBEACHNS KOMIJIEKCHOTO CHCTEMHO-
r0 aHaJIM3a 3aKOHOMEPHOCTEN €T0 BOSHUKHOBEHUS U
pa3Butusi [5, c. 22].

DKOHOMHYECKAs SHIUKIONEANs OMpPEAesieT COo-
LUAJIBHOE TOCYAapCTBO KaK «CaMblil COBEPIIIEHHBIN
THUII TOCYapCTBA B UICTOPUH PA3BUTHA YEIIOBEUECKON
OUBHIN3AIUNY, LENbI0 KOTOPOro sBisieTcsi «obe-
CIICUEHHE BBICOKOTO YpPOBHS XKH3HU BCErO Hacele-
HUSl CTpaHbI, €T0 BCECTOPOHHEH Oe3omacHOCTHY [0,
¢. 365]. CranoBieHHE YKPaWHCKOH TOCyIapCTBEHHO-
CTH C KypCOM Ha €BPOIICHCKYI0 HHTETPAIUIO TPeOy-
eT (popMHupoOBaHUs KaueCTBEHHOTO (PMHAHCOBOTO 3a-
KOHOJIATENIbCTBA U €T0 COOTBETCTBUS OOBEKTUBHBIM
UICONOTHYECKAM, TMOJUTHYECKHM HAIMOHAIBHO-
9KOHOMHYECKUM U COIUABHBIM TOTPEOHOCTSIM 00-
miectBa. KoHnenuus — BenyImuii 3amMbIcen, KOTOPBIN
MOTHBUPYET W OMHICHIBAET MOBe/ICHNE crcTeMbl. OHa
BO3HHKACT, CTPOUTCS M TIPOOMBAET cede MyTh B PO-
[ecce COMOCTABIEHHS U OLIEHKH Pa3IUYHBIX BapHaH-
ToB. [ToaTOMY OHa SIBNIsieTCA PE3yIBTaTOM KOMOMHU-
POBaHMA CHCTEMaTU3UpOBaHHON HHGopManuu [7].

[lepBpIM W3 TpPUMEHSEMBIX Ha MPAKTHKE Me-
TOJIOB MOTHBAllMH CTal TaK Ha3bIBA€MBIIl METOI
«KHYTa U TIPSHUKA». 3HAYUTEIbHBIN BKIa] B Pa3BU-
THE TEOPUU W MPAKTUKH MOTHBAIIUU TPHUHAJJICIKHUT
®. Teitnopy, @. ['unbepry u JI. I'mnbepr, I. Dmep-
coH, M. @omrer, a Takxke O. lllenmony, A. Paiionro,
9. Mbifo. YKpanHCKuE yUCHBIC TAKXKE 3aHUMAIIUCH
Teopuedl MoTuBauuu. Tak, M. BonblHCKUI cunMTan
HEOOXOIMMBIM YIIy4IaTh (GU3HYECKUE, MOpaTbHBIC
Y MHTEIJIEKTyalbHbIE YCIOBHS CYIIECTBOBaHUS Ue-
noBeka. M. Tyran-bapaHOBCKUN OCYyLIECTBUII KJlac-
cuukanuio norpedHocTel mo rpynnam: 1) ¢pusuo-
JOTUYEeCKHe, 2) TOJOBBIE 3) CHUMIITOMaTHYECKHE
WHCTHHKTHI M TOTPEOHOCTH, 4) albTPYHCTHICCKIE
5) moTpebHOCTH MPaKTUIECKOTO Xapakrepa. Uepap-
XMl OCHOBHBIX MOTPEeOHOCTEH uenoBeKka, Mpelio-
xKeHHasg A. Macioy, Oblia omyOIMKOBaHa BIEpPBBIC
B ypHane «Ilcuxonoruueckoe obo3peHue» B 1943
I. AMEpPUKaHCKHI IICUXOJIOT BBIJIEISUT MATh yPOBHEH
noTpeOHOCTEH: PU3NONOTHYECKUE; 0€30MaCHOCTH U
caMOCOXpaHeHHUs; OOIIeHHUS U TIOOBH; CaMOyTBEPXK-
JIEHUs U MIPU3HAHKS; CaMOAKTyaln3alu. B 0CHOBY
Teopur Macioy IOJIOKEHBI CIeAYOmre OCHOBHBIS
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TIOJIOKEHUS U UJIEH: JIOU MTOCTOSHHO UCIIBITHIBAIOT
oTpeneleHHble NOTPeOHOCTH; SBHO BBIPA)KEHHBIE
MMOTPEOHOCTH, KOTOPHIE HCIIBITHIBAIOT JIFOIM, MOX-
HO OOBEIUHUTH B OTAENbHBIE TPYIIIBI; TPYHIIHI TO-
TpeOHOCTEH ToJIeH HepapXuUeCKu pa3MEIIeHbl OT-
HOCHUTEJIBHO JIPYT Apyra; NoTpeOHOCTH, €ClIu UX He
VIOBIIETBOPSITH, TOOYXKIAIOT YEJIOBEKa K JEHCTBUIO,
YIIOBJIETBOPEHHBIE TOTPEOHOCTH HE TIPOU3BOIST MO-
THBHPYIOIIETO BO3JEHCTBHUS Ha uenoseka [8]. [Ipex-
cenarens Komutera BepxoBHoit Paasl Ykpaunsl no
Bonpocam npasocyaus C.B. Kusanos ormeuaet, yto
«CHCTEMHOH / CTPYKTYPHOI TPOOIEeMOI MOXKET CUun-
TaThCsl «TUCHYHKIUS» B HAIMOHAJIHHOW MPaBOBOI
CUCTEME, YTO MPUBOAUT K MHOTOUYHCIEHHBIM Xajo-
6am B CrpacOyprckuii cyn» [9, c. 201]. Kondnuk-
THI — 3TO 0OBEKTHBHAS PEATBHOCTH OOIIECTBEHHOTO
OBITHS, U IOKOHYUTHh C HUMH HEBO3MOXHO. OIHAKO
Hay4YUTBCS UX MPEIBUIETh U YIPABIATH — 3TO OUEHb
BaXHBIC M aKTyaJbHBIE AJIS YEJIOBEUECTBA 3aJaud
[10, c. 10]. McTtoku rmo6anmbHOTO KOH(IWUKTA IIH-
BUJIM3AIMM 3aKJII0YAIOTCSA B MPUPOJIE UX Pa3IUUMiA,
3TO — KOH(POHTAIUS LIEHHOCTEH W CTOJIKHOBEHHE
aNBTEPHATHBHBIX CIIOCOO0OB pealn3alud TJIaBHBIX
yenoBedecknx motpedHocreit [10, c. 11]. Heobxo-
IUMO WCXOIUTh W3 WIEH JOIyCTUMOCTH, IMpPaBo-
MEPHOCTH M IIPABOBOTO PETYIUPOBAHUS PA3ITHIHBIX
BHJIOB KOH(UIMKTa B OOIIECTBE KaK €CTECTBEHHOTO
(BMecTe ¢ ApyruMH) crocoda BEIpasKeHHs POTUBO-
pEUNBOH YeIIOBEUSCKON MPUPOABI, MHOTOOOpa3ne 1
HECOBIIAJIEHNE YaCTHBIX WHTEPECOB, IeJeil u ole-
HOK COIMaJIbHBIX CyOBEKTOB Ha OCHOBE HX COIJIa-
coBaHHUs ¢ 0a30BBIMH COLMOKYJIBTYPHBIMH LIEHHO-
cTsamMu ganHoro comuyma [10, c. 12]. Haubonbmei
MOMYJISIPHOCTHIO TIOJIB3YETCS OTpEIeNIeHNe, JAaHHOE
JI. KozepoM, KOTOpBIH cuuTaeT KOHQIUKTOM OOpHOY
3a [IEHHOCTH M MPETEH3UH Ha ONPEEIICHHbIN COLU-
aJBHBIA CTATYC, BIIACTh;, HEAOCTATOYHBIE JUISI BCEX
MarepuajbHBIE M TYXOBHBIC Oyara; 00opb0y, B KOTO-
pO¥t TIEeTSIMH CTOPOH, 33ICCTBOBAHHBIX B KOHMIUK-
Te, SIBISIETCSl HeWTpanu3auus, HaHEeceHue yuiepoa
WU YHUYTOXKEHUE CONEepHUKA. B mupokoMm cmbic-
Jie TEPMUH «KOH(QIIUKT» BKIIOYAE€T U KOH(IUKTHBIC
OTHOIICHHS, W KOH(IHUKTHBIE IEHCTBHUSA, a TaKKe
KpU3UC U BOOPYKEHHBIH KOH(MIHMKT. B coBpemen-
HBIX TEOPHUSIX KOHPIMKTA COXpaHEeHa AUXOTOMHS BO
B3IVIAIaX Ha MpoOiIeMy KOH(IMKTOB YeIOBEYECKO-
ro Bzaumoneiicteus. T. Ilapconce, E. [dropureiim, 3.
MDbiio 0TMEYar0T YCTOWYHBOCTh U CTA0MIIBHOCTH 00-
LIECTBA, CUUTasT KOH(IUKT TOJIBKO OIpPENeTICHHBIM
OTKJIOHEHUEM, «0O0JIE3HBIO» YEIOBEUECKHUX OTHOIIIEe-
Huid. 3ato M. Bebep, B. Ilapero, P. lapengopd pac-
CMaTpHUBAIOT KOH(IMKT KaK HEOOXOIUMBIN (akTop B
00BSICHEHUH COLMANIBHBIX MPOLIECCOB M N3MEHEHUH.
BcnencTeue Takoro pasieneHus KOHIENIUN o01ie-
CTBEHHOTO Pa3BUTHS BO3HUKAIOT JABE CAMOCTOSTEIb-
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HbIE PA3HOBHIHOCTH TEOPUH KOHPIUKTA: QYHKIIHO-
HaJU3M U conMonorus kondmukra [11].

[Ipu 5TOM HE TONBKO Cpelm TOIUTHKOB M YIIpaB-
JICHIIEB HY>KHO YIETSATh BHUMAHHE BOIPOCAM ITOBBI-
IICHUS KBATM(UKAIMH, TOHUMAaHUS OCHOB IPaBOBOTO
pETYJIMpPOBaHUS ¥ IPaBOBOMY OOpa30BaHUIO, KOH-
(mkTonorny, GOPMHUPOBATh YMEHHUS HE JIOITYyCKATh
KOH()JIMKTHI ¥ ITONTy4YaTh HaBBIKU YIIPABICHUS UMH, HO
U JPYTUX MpeACTaBHUTENCH BIACTH, 0COOEHHO Cpeau
HOTApUyCOB, aJBOKATOB, IPOKYPOPOB, cyaen. Cremy-
€T Pa3BUBATh HCKYCCTBO JOCTM)KEHHUS KOMITPOMHCCA.
YacTpl0 UCKYCCTBa KOMITPOMHCCA SIBISICTCS YMEHHE
CYIbU KaK KPUTHUKOBATh, TAK M BOCTIPUHUMATH KPUTH-
Ky. Cynbsi 3a00TUTCSI O Ka4eCTBE BCEX PEIICHUH, BhI-
HECEHHBIX CYJIOM, a HE TOJHKO CBOMX COOCTBEHHBIX
MbIciield. UMEHHO € 3TO LENIbIO OH I0CKOHAJIBHO J10J1-
JKEeH BIIJIETh NCKYyCCTBOM KOMITPOMECCA — OH TIPENIO-
CTaBJISIET U YUUTHIBACT HPEAJIOKEHUS, HO OH HUKOTJA
HE UJIET Ha KOMIIPOMUCC CO CBOMMU npuHIunamu. OH
MIPUCMATPUBAETCS K MHEHHUIO KOJUIET TaK TIIATEIBHO,
KaK MOXXET, a KOIJja He COIIaceH, OH BBIPAXKAET 3TO
Hecornacue. OH pacnpocTpaHseT BCE CBOU MBICIH,
BKIIFOYAasi CBOM 0COOBbIC MHEHHMS, KaK MOXKHO CKOpee,
ITOTOMY YTO 3HAET, YTO JUIS JIMIITHUX CYINEeOHBIX 3a/1ep-
JKEK M3BMHEHUH He cymecTByeT [12, ¢. 17].

B MupoBOil MOJUTHKE MPOUCXOAUT MEPEXO] OT
TaKTUKH KOMIIPOMHKCCA OTPHIIATEIILHOTO (COIaco-
BaHHUE [IEHHOCTHBIX YCTAaHOBOK CyOBEKTOB, JOCTUTA-
€TCs 3a CUeT B3aUMHBIX yCTYIIOK, B3AMMHOTO OTKa3a
OT YPE3MEPHBIX NPUTA3AHUIN) K TOJOXKUTEIHHOMY
(cornmacoBaHus OOIIMX LEICH U LIEHHOCTEH, TO €CTh
K KOHCTPYKTHUBHOMY COTPYAHHYECTBY M B3aHUMOIIO-
morw) [13, c. 33-34]. IIpukazom MUHIKOHOMpPA3BHU-
st Ykpausas! oT 19.03.2012r. Ne 336 «O6 yTBepk-
nennn [lonmoxkeHus o JemapTamMeHTe (PUHAHCOBOU
MOJIUTUKIY, TJIE€ 3aKPEIUISIETCs, YTO IIaBHOM IIENbIO
NEeATeFHOCTH  JIeTIapTaMeHTa  SIBIIIETCS — aHallu3
BIIUSHAS WHCTPYMEHTOB KPEAUTHOU, OFOMKETHOM
YU HaJOTOBOM TOJUTHKHA HA Pa3BUTHE IKOHOMHKH,
pa3paboTKa NpeAsoKeHUH O MOBBIIIEHUIO P eK-
TUBHOCTH WX HCIIONG30BAHUS ISl TOCTIDKEHUS KO-
HOMHYECKOTO POCTa, aHAIIN3 BIUSHUS TOJUTUKA Ha
(PMHAHCOBBIX PBIHKAX, TOBAPHOM OMP>KEBOM PBIHKE,
JIPYTUX OPTraHW30BAHHBIX PHIHKAX TOBApPHBIX PECYp-
COB Ha SKOHOMHYECKOE Pa3BHTHE, a TAKXKE pean-
3alysg TOCYTapCTBEHHOM IIONIUTUKHA OTHOCHTEIHHO
(hMHAHCOBOTO TUIAHUPOBAHHS B TOCYIaPCTBEHHOM
CEKTOpE PKOHOMHUKH. BMmecTe ¢ Tem, BaHO, YTOOBI
K aHaJIU3y MPOTHO30B U MPEII0KECHUN NPUCTYIINBa-
TUCh 3aKkoHoAarenu. [IpaBoBoe peryanpoBaHue — 3TO
dhopma perynupoBaHus OOIIECTBEHHBIX OTHOIICHUH,
KOTOpass 00eclleunBaeT COOTBETCTBUE IOBEACHUS
WX YYaCTHUKOB TPCOOBaHHSIM WM Pa3pelICHHSIM, CO-
JepKaIIuXcs B HOpMax IpaBa. MexaHnW3M MPaBOBO-
IO PEeryJINpOBAHUSA COAEPIKUT TAaKHWe DIEMEHTHI, KaK
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MPaBOBBIC HOPMBI, TIPABOBBIC OTHOIIICHUS, MTPABOBast
OTBETCTBEHHOCTh, IIPABOBOE CO3HaHUE U Apyrue. [1o-
JIOXKUTENbHAsT peakiysi Ha TpeOOBaHUS W pa3perie-
HUS COCTaBJISIET TPaBOMEPHOE MTOBEICHNE CYOHEKTOB
00I1IeCTBEHHBIX OTHOLIeHUI. [loBeieHne, OTKI0HSIO-
mieecsi OT YCTAHOBJICHHBIX HOPM, BBI3BIBACT MPaBO-
HapymeHus1. D(H(HEeKTHBHOCTh MPABOBOTO PETYIIHPO-
BaHUS — ATO COIMAJIbHO 3HAYMMBIN pe3yibTar Bceu
CHUCTEMBI IOPHIUYCCKUX CPEACTB MPHU JTOCTUKCHUU
MPOTHO3UPYEMBIX IIeJiel, B YaCTHOCTU CIIYXKCHUS
TOCyAapcTBa IS 3aIIMTHI MPaB YeJIOBEKa W €ro WH-
TepecoB. DTOT mporecc 00yCIOBIeH YPOBHEM IPaBO-
CO3HAHMS W MPABOBOM KYJIBTYPbl B OOIIECTBE, CBSA3U
HAyK{ ¥ MPAKTUKH. [Ipo0iIeMbI IPaBOBOTO PETYITHPO-
BaHUs (PMHAHCOBOW MOJUTHKH B YCIOBHIX MUPOBOTO
(hPMHAHCOBOTO KPH3HUCA W TIOIUTHIECKON HECTaOMITh-
HOCTH TPHOOpEeTaoT ocoboe 3HaYeHHE MPH COBEP-
IIICHCTBOBAHHMH IPABOBOTO PEKHMMa PETYITHPOBAHUS
SKOHOMUKH U 00ecrieueHnu (PUHAHCOBOM CTAOMIBLHO-
CTH TOCY/IapCTBa, Bellb TYMaHU3M — 3TO OPHUEHTALIUS
Ha YacTHBIE MHTEPECHI, Ha TIpaBa U CBOOOIBI YEIIOBE-
Ka KaK BBICIIYIO COI[HAJIbHYIO [ICHHOCTD.

[enb — 3TO KOHKPETHBIN ITAJIOH, K JTOCTHIKSHUIO
KOTOPOTO JIOIDKSH CTPEMHUTHCS 000N CyOBeKT, pea-
JU3YIONTUH TpaBo Ha mpakTuke [14, ¢. 17], 3To «Oy-
Jyliee B HaCTOSIIEM, TIPEJICKa3aHtsl COOTBETCTBYIO-
miero pesyierara. Llens He TpeOyeT peleHus, 3TO
«pe3yabTaT K KOTOPOMY CTPEMHUTCSI 0OLIECTBO, TOCY-
JTApCTBO, yCTaHABJIHMBAS 3aIIPETHI H IPUMEHSIS TIPaBO-
Bble HOPMEI» [15, c. 88]. Llems — 3TO MBICTHMBIH pe-
3yJBTAT KOHKPETHOM JIEATEIbHOCTH, PE3yJIbTaT (hyHK-
UOHUpOBaHUs. JlOCTHKEHHE WEeNH Mpearnoaaraet
MOCIIEI0BATEILHOE PEIICHUE PSIJIa B3AUMOCBA3aHHBIX
3amaq-1po0emM, TpeOyromuX pa3doopa; 3a1aun, TaKIM
00pa3oM, BBICTYNAIOT Kak MPOMEXYTOYHBIC IIEIIU
nestensHoCcTH [16, c. 61]. CymecTByer joruueckas
(dopmyna: ¢pyHKIMK — 3amaun — nein. Eciom paccma-
TPUBATh B3aMMOCBS3b B TAKOH MOCIEIOBATEIHHOCTH,
TO MOJy4aeTcs, uTo (YHKIIMU TpaBa — 3TO CPEACTBa
JOCTWOKEHHS Leliel mpaBa, UMEeHHO Onaroaaps QyHK-
UM TIeITH, KaK | 33]]a4¥, IPEBPAIatoTCs U3 KaTero-
pun cyObeKTHBHON B OOBEKTUBHYIO Kareropuio [17,
c. 15]. Lens mpaBa (1 HOPMBI IpaBa) — 3TO MPOIIECC
CBOOOIbI, PABSHCTBA M CIIPABEAIUBOCTHU B YKU3HH JIFO-
JIel, TO eCTh YTBEPXKJICHUE U MIPOTPECCUBHOE Pa3BU-
THE TIEHHOCTHBIX CBOWCTB, M HAa4aJl0 CaMOTO IpaBa,
BBIpaXKaeTcs B MPHUHIMIE (OPMAILHOIO PaBEHCTBA
[18, c. 497]. Llens B ipaBe — 3TO pe3yABTATHI, KOTOPHIC
00IIEeCTBO U FOCYIapCTBO HAACIOTCSI JOCTUYD C IIOMO-
IIBIO HICTIONIE30BAHUS TaKOTO WHCTPYMEHTa OXpaHbI
W PerylIMpOBaHUS OOIIECTBEHHBIX OTHOMICHWH, Kak
npaBo. Llep oTpakaer moTpeOHOCTH OOIIECTRA U T0-
CylapCcTBa B OTHOUICHHM HACTYIUICHHUS KOHKPETHBIX
COIMANIbHBIX TIOCeACTBUH [19, c. 42].

Jlexnapaimeir 0 rocyIiapCTBEHHOM CyBEpPEHUTETE
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VYkpaunst ot 16.07.1990 1. Ne 55-X11 3akperuieHo, yTo
VYKpanHa caMOCTOATENBHO CO3/1aeT KacCOBYIO, LIEHO-
BYI0, GMHAHCOBYIO, TAMOJKEHHYIO, HAJIOTOBYIO CUCTE-
MBI, POPMHUPYET roCyIapCTBEHHBIH OFOIKET, a PH He-
00X0IMMOCTH BBOIUT CBOIO JCHEKHYIO eAUHUITY. Pac-
nopsixeHreM Ilpesunenta Yipanns! ot 11.11.1994 .
Ne 167/94-pn. HayuHbIM KOHCYIBTaHTOM [Ipe3naenta
‘YKpauHHI 110 BOIpocaM (pHAHCOBOH IMOJMTHKHU OBLIT
HaszHadeH Bacunuk O. []. Pacnopsnxernem KM Yipa-
uHbl oT 20.11.2004 . Ne 868-p «O mepax 1o NMoBbI-
IICHHI0 YPOBHS HWH(POPMANNOHHO-aHATTUTHYECKOTO
obecrieueHUs] OPraHOB TOCYIapCTBEHHOH BIACTH,
MECTHOTO CaMOYTIPaBIE€HUS U OOIIECTBEHHOCTH IO
BOmpocaM (PMHAHCOBOH MOMUTHKW» MPUHATO pellie-
HUE O BBIITyCKE U PACIPOCTPAHEHUH €KEKBaPTAIBHO,
HaunHasg ¢ 2005 roma, HaydHo-uccnenoBaTeibCKUM
(MHAHCOBBIM UHCTUTYTOM NIpH MUH(pHHE 3K3eMIUISI-
poB  MH(OPMALMOHHO-aHAIUTUIECKOTO COOpHUKA
«YKpanHa: (MHAHCOBO-DKOHOMHUYECKHH 0030p» Ha
YKPamHCKOM, PyCCKOM W aHIJIMICKOM si3bIkax. I1o Ha-
[IeMy MHEHHIO, BBIITYCK TaKOTO COOpPHHKa BMECTE C
MPaBOBBEIM 00Pa30BAHUEM CIIOCOOCTBOBAJ OBI MOBHI-
HIEHUIO (UHAHCOBON IPaMOTHOCTH B OOLIECTBE.

B nocnannu [lpesunenta Pecnyonuku bemapych
OemopycckoMmy Hapoxy u HammonampHOMY cobOpa-
HUIO MOAYEPKHYTO, YTO POCT OJIAroCOCTOSHUS HAPO-
Jla — OJHa W3 IIaBHBIX LieJed MoJAUTUKU. [aBHas
IeJTb Pa3BUTHS HAIIMOHAJIBHON SKOHOMHUKHA — HOBOE
JydIliee Ka9ecTBO KU3HU OelopyCcCKUX TpaxkiaaH. B
3TOM — BBICIIUI CMBICI FOCYAAPCTBEHHON MOJUTHKU
[20]. B nocnanuu koopaunatopa OOH B Monmose H.
XapuHITOH IUIeHapHOU ceccun Ilapnamenta Pecrmy-
Omuku MomnoBa 3ByYHT MPU3BIB IS 3aKOHOJATENEH
K COTPYIHHYECTBY ¢ yueToM ponu [lapmamenTta B 10-
ctmwkenuu Leneit pazsutus Teicsiuenerus [21]. B mo-
cmanuu [Ipesunenra PO (2010) ckazano: mocie Oec-
MIPELeICHTHRIX aHTUKPHU3UCHBIX MEpP — TEepPEXOAnM
K Ooree cOamaHCHpPOBAHHON OIOHKETHOM ITONUTHKE.
[Mpudem BbIrOABI OT 3(P(EKTHBHOTO (HHAHCOBOTO
pBIHKA OyAyT OYEBHIHBI KaK JUIsl TPAXKAAH, TaK U IS
KOMIIaHHUH, KOTOPBIE CMOTYT IIOJIb30BAaThCS BCEM Ha-
0OpOM COBpEeMEHHBIX (PMHAHCOBBIX YCIIYT, U, pa3yMe-
ercs, s Bcel Poccuu 3a cuer mpuToka KamuTajioB
Y HAJIOTOB, MOJyYEHHBIX OT PACIIMPEHUS 3KOHOMH-
yeckoi nesrenbHocTd [22]. B mocnanuu Ilpesunen-
ta Pecnyonmuku Kazaxcran Crparerust «Kazaxcran
—2050» cka3aHO: IOJUTHKA HOBOTO Kypca — BC€0Ob-
EMJIIOIIMM SKOHOMMYECKHH INparMaru3M Ha IpUH-
[UMax MpUOBUILHOCTH, BO3Bpara OT WHBECTHLUN H
KOHKYPEHTOCIIOCOOHOCTH; OTJIENbHBIMU pa3/ieiaMu
o6o3HaueHs: (3.1) OromxeTHAs OIUTHKA; (3.2) HaIO-
roBasi MONMUTHKA; (3.3) ACHEKHO-KPEAUTHAS MOJIUTHU-
Ka; (3.4) nonuTHKa ynpaBieHUs! TOCYJapCTBEHHBIM H
BHeHUM joarom [23]. [Ipesunent CILA, BeicTynas
¢ nociaaneM Kk KoHrpeccy, nanm o00cHOBaHNE KITIOYeE-
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BBIM pellIeHUsIM CBOEeH aJIMUHUCTPAIMH IO BOTIPOCaM
BHYTpEHHEW M BHEUIHEH MOJIUTUKH, CPOPMYIUPOBAT
BHYTPUIIOJIUTHYECKUI HMMIEpaTUB CBOEH aJMHUHU-
CTpalli¥ TaK: «BHOBb 3a)K€Ub TOIUIMBOM JIBUTATENb
aAMEPHKaHCKOTO OJIATOCOCTOSIHUSI — CPEIHUHN KIIAcC).
«MBI 3HaeM, 4TO HaIlla SKOHOMHUKA CTAHOBUTCS CHJIb-
Hee, KOT1a Mbl [UIaTUM 32 paboyuii ICHb 3aCTyKEeHHbIE
neHsrn» [24]. B mocnannu [Ipe3nnenta YkpanHsl OT
06.06.2013 . «O BHYTpEHHEM U BHEIITHEM IOJIOXKE-
HuU Ykpaunsl B 2013 romy» oTMeuaeTcs: HEpEeIKu
ciydau BHeceHus1 B BepxoBHyro Pany Ykpaunsr Ha-
LMOHAJIBHOTO IJIaHA 3aKOHOIIPOEKTOB ¢ HU3KHUM Kade-
CTBOM, HETIPOCYUTAHHBIM PECYPCHBIM 00ECIIEUCHHUEM,
HECOOTBETCTBHEM CTPATETHUECKON JHHUH pedopM.
3HAYUTENBHOM YacTH MPOrpaMMHBIX JOKYMEHTOB
PETHOHAIBHOTO YPOBHS HPHUCYIIN MaTepPHATUCTCKUE
MTOJIXOABI — BO3JIOXKEHHWE OTBETCTBEHHOCTH Ha TOCY-
JIapCcTBO, HAJCK/IbI Ha OIO/PKETHOE (PUHAHCHPOBAHUE.
3TO NPUBOIUT K CHWKEHHUIO 3(PPEKTUBHOCTH TOCY-
JNapCTBEHHOM MOJNUTHKH, AUCKPEAUTALUH IMOIUTHKH
pedopM. YUnTBIBas BAXXKHOCTh IEHCTBEHHOM U ITOCIIE-
JIOBaTENIbHOM MOJUTHKU TOCYyAapCTBA, OPUEHTHPOBAH-
HOU Ha obecrieueHre MaKPOIKOHOMUYECKOH CTaOWIIb-
HOCTH ¥ BOCCTAaHOBJICHHE SKOHOMHYECKOTO POCTa Ha
OCHOBE MOJEPHM3ALMH, OTMETHUM, YTO CTPATErus pe-
(hopm B YkpanHe TpeOyeT yTOYHEHHUS TPUOPUTETHBIX
3aj1a4, y4YUThIBask U NI0OAIbHBIE BBI30BBI, H 0COOEHHO-
CTH COBPEMEHHOTO 3Tana pa3BUTHS YKPAUHCKOTO 9KO-
HOMHKH W OOIECTBA, B T. Y. CIICITU(MUKHA OKHIAHUH
rpaXk/aH U CyOBEKTOB 3KOHOMHKH [25].

TeopeTnueckue U MPaKTUKO-TIPUKJIIaIHbIE aCTIEKThI
COBEpPILICHCTBOBAHHS MEXaHU3MOB 00€CIICUeHHS ITPaB
1 cBOOOJ YeN0BEKa U IPa’kAaHNHA, KOHCTUTYLIHOHHO-
[IPAaBOBOE PErYIUPOBAHUE MEXAHU3Ma pean3aluu
MyOIMYHON BIIACTH B YKpauHe, IPABOBBIE MPOOIEMEI
OTpeNeIeHns U pealu3aly ToCylapCTBEHHOIO Cy-
BEPEHUTETA B YCIOBHUSIX €BPONCHCKON MHTErpaluy 1
m100aIu3aluy ONpeNeeHbl Cpean APYIUX Kak Ipu-
OpHUTETHbIE HalpaBJIEHUS Pa3BUTHUS MIPABOBOI HayKH
Ha 2011-2015 rr, yrBepxkxaennsie [locTanoBieHneM
obero cobpanus HanmonansHo# akanemMun mpaso-
BbIX Hayk YKpaussl oT 24.09. 2010 . Ne 14-10 (¢ u3-
MeHeHusIME 0T 5.03. 2012 Ne 4-12).

VYuuThBas HEOOXOAUMOCTH PEHICHUS MPOOIEMBI
HECOBEPILIEHCTBA HOPMAaTHUBHO-IIPaBOBOTO, OpraHH-
3alMOHHOT0, (PMHAHCOBOTO, KagpOBOr0 U HHGpOpMA-
UOHHOTO obecredeHusT MPOPUITAKTHKA TIpaBOHA-
pyweHui, IlnaHoM MeponpuATHH 10 BBIIOJIHEHUIO
Konuenmuu peanuzanuyd TrocylapCTBEHHOW IOJIH-
THUKU B cepe NpoMIaKTUKH NpaBOHApyLUICHUH Ha
riepuon 1o 2015 roma, yTBepKICHHBIM TTOCTaHOBIIC-
amueM KMY ot 08.08.2012 . Ne 767 mo Bompocam
MIPOTUBOJCHCTBUS 3JI0yNOTpeOeHuid B (PMHAHCOBOI
ctepe, mpenycMoTpeHo obecnieunTs: (1. 23) mpoBe-
JICHUEe HAy4HBIX HCCIICIOBAHUI HOBBIX TECHICHLUII
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U mpoOJieM, BOSHUKAIOMIMX MPHU NMPEAOTBPAILICHHU H
MPOTUBOJECHCTBUH MPECTYIHOCTU B cpepe IKOHOMHU-
ku 1 QUHAHCOB; (25) 3 eKTUBHOE COTPYTHUIECTBO
C TIPaBUTEIHCTBEHHBIMU W HETPaBUTEIbCTBEHHBIMHU
OpraHM3alMsSIMH MO0 BONpPOCaM MPOTHBOAEHCTBUS
TPaHCHALIMOHAIBHOW MPECTYNMHOCTH, Jeralu3aluu
(OTMBIBaHWIO) JOXOAOB, TIONYYEHHBIX TIPECTYII-
HBIM TyTeM, (PMHAHCHPOBAHMIO TEppOpH3Ma U ApY-
TOl TPEeCTYNHOM neATeNnbHOCTH, (26) mpuBiIeYeHHE
MEXIYHApOJHON TEXHHMYECKOH M (UHAHCOBOW TO-
MOIIM ISl peaju3alyy B YKpauHe NPOEKTOB B Mpa-
BooxpaHuTeNbHOH cepe. [Iprkazom MunHCTEpCTBA
skoHOMUKH YKpamHbl ot 02.03.2007 1. Ne 60 «O6
YTBEPKACHUU METOAMKH pacyeTa ypOBHS SKOHOMH-
yeckoi 0e30macHOCTH YKpaWHBI» OIpPEIeNIeHO IT0-
HATHE «(pHUHAHCOBas 0E30MACHOCTHY KaK COCTOSTHHE
OIOIKETHOU, TEHEKHO-KPEIUTHOM, OAaHKOBCKOM, Ba-
JIOTHOW CHUCTEMBI U (PUHAHCOBBIX PBIHKOB, KOTOPOE
XapakTepusyercsi CcOaJaHCUPOBAHHOCTBIO, YCTOM-
YUBOCTBIO K BHYTPEHHUM U BHEIIHUM HETaTUBHBIM
yrpo3am, criocoOHOCTBIO 00ecreduTh IPPEeKTHBHOE
(YHKIIMOHMPOBaHUS HATMOHAILHONH SKOHOMUYECKOH
CUCTEMBI U dKOHOMUYeCKUH pocT. [Ipukaszom Hammo-
HaJIbHOTO areHTCTBa YKpPaWHbI MO BONPOCAaM TrOCy-
IapcTBeHHOU ciyx0b1 «O0 yrBepkaeHuu [lopsaka
MIpOBeZICHNs BHyTpeHHero ayauta» oT 14.01.2013 Ne
6 onpeneneHa GUHAHCOBAsK AUCLUIIIMHA KaK COCTOSI-
HUE COOMIONEHUS OHKHOCTHBIMHU JIUIIAMHU OTpee-
JICHHBIX JIEUCTBYIOIIUM 3aKOHOJIaTEILCTBOM YKpau-
HBI (PUHAHCOBO-TTPABOBBIX HOPM.

[TockonbKy OCHOBHBIMH 3ajjadaMH JEsITEeIbHO-
CTH OOJBIIMHCTBA HAYYHBIX YUYPEXKICHUH, B YacT-
HOCTU VHCTUTYTOB CTPAaTerMyecKUX HCCIEIOBaHUMN
u 3axoHozxarenscTBa BPY, HUM ¢punancosoro npasa
HYT'HCY VYkpaunsl, Apyrux aBTOPUTETHBIX KOJUIEK-
THUBOB SIBJISIETCS TIOJTOTOBKA MPEATIOKEHUH 1o (op-
MHPOBAHUIO CTPATETUU TOCYJapCTBEHHOW MpPaBOBOM
TIOJINTUKY (OTACIHHOTO HaNpaBlIeHUS — (PHHAHCOBOM
MOJIMTUKN) U pa3paboTKa HayYHBIX KOHIEMIUI pa3-
BHUTHUS HallMOHAJIBHOTO 3aKOHO/ATENBCTBA HA OCHOBE
MPOBEICHUS CPABHUTEIBHBIX HCCIEHOBAHUU 3aKO-
HOZATENbCTBA YKpauHbl U 3aKOHOJATENIBCTBA HHO-
CTpaHHBIX rocyaapcTB. Hageemcs, uto Omaromaps
Hay4YHBIM CeMHUHapaM, KOH()EPEHIHSIM MPEATIOKEHHSI
HEPABHOMYIIHBIX TpaKJaH HAWAYT OTKJIMK B IIPO-
JOJKEHUH HAayYHBIX JUCKYCCHH U OyIyT OTpakeHBI B
3aKOHO/ATENIbHBIX aKTaX C [ENbI0 00eCTIeYeHHs CTaH-
JapToB UX KadecTna. Llensmu GruHaHCOBOI MONMUTHKH
SIBIIIETCS] YCTAHOBIICHHE 3a]1a4 ¥ MPUHIIUITOB (hUHAH-
COBOTO 3aKOHOJATeNbCTBA. [10CKONBKY HOPMAaTUBHO-
MPaBOBOM aKT MOJHKEH COOTBETCTBOBATH KPUTEPHIO
1enecoo0pa3HoOCTH, TO, MO HallleMy MHEHHUIO, BaXKHO
YUUTHIBATH BBHIBOJIBI ITPABOBOM M HAYYHOM 3KCIEPTHU-
36 3aKOHOTIPOEKTOB W OPHEHTUPBI, 00O3HAUYCHHBIC
B nocmanuu lIpe3naeHTa cTpaHbl, aHAIA3UPOBATH
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CTETeHb BBIMIOJHEHNS JIEHCTBYIOIIMX aKTOB 3aKOHO-
JlaTeNbCTBa, cOONMONaTh MpaBuiia U CTaHAAPTHI I0pU-
JUYECKOH TEXHUKH.

BoiBoabl. B Ykpaune, 110 HaleMy MHEHHIO, BaXK-
HO OIpeNeNsaTh LeNn (UHAHCOBOW TONUTHKH (OT-
JEeNBHBIX COCTAaBIIOMINX) B mocianusx IlpesnaeH-
TOB, CIIOCOOCTBOBATh OOCYKACHUIO €€ MOJIOKEHUHN B
o01IecTBe U OOIECTBEHHOMY KOHTPOJTIO 33 UCITOJTHE-
HUEM PEKOMEHIalliii ¥ HallpaBJIECHUI COBEPIIECHCTBO-
BaHHUA (PMHAHCOBOTO 3aKOHOJATENILCTBA, YTO IMO3BO-
JUT U30eraTb MHOTHX KOH(IMKTOB U YSICHUTB 3 dek-
TUBHOCTb B3aUMOJAEHUCTBHUS Pa3HBIX BETBEH BJIACTH, a
JUTSL 3TOTO HEOOXOIUMO, B TIEPBYIO O4Yepenb, OTHOCH-
TEJIFHO PETyIUPOBAaHUN (UHAHCOBBIX OTHOIICHUH
rocynapcTBa, pa3padoTarb, 00CyInuTh, NPUHSITH 3aKO-
HBl YKkpanHbel «O0 0CHOBaxX (PMHAHCOBOW TOJUTHUKU
rocynapctBa», «O (MHAHCOBOM KOHTPOJIE».
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COOTHOLEHHUE NNPUHIUIIOB BEPXOBEHCTBA IIPABA U
3AKOHHOCTHU B AJIMUHUCTPATUBHOM JESATEJbHOCTH
OPTAHOB IIYBJIMYHON AJIMHWHUCTPAIIUA

E. YEPHETYEHKO,
acnipanT HanpoHansHOTo yHHBEpCUTETa TOCYAaPCTBEHHOM HAOTOBOM CITy>KObI YKpauHbl

SUMMARY

The article examines the relationship between the principles of the rule of law and legality in the administrative activities
of the public administration. Are introduced proposals on the improvement of their interaction for the purpose of an increase
in the effectiveness of their realization in the administrative activity of the organs of public administration. The key directions
of the activity of the organs of the public administration, in which must organically be combined the principles of the
command of right and legality, are isolated. Among such directions they are noted, in particular: the association of principles
in the construction “right is legality”; the examination of the authorities of the officials of the organs of public administration
as “the right of responsibility”; establishment and the realization of the authorities exceptionally on the basis of law and so
on. It is indicated about the need of adopting the Administrative- procedural code of the Ukraine.

Keywords: the principle of the legality, the principle of the rule of law, administration, bodies of public administration,
human rights and liberties, powers.

LS

B crarbe paccMaTpuBalOTCs BOIIPOCHI COOTHOIICHUS IPUHIIUIIOB BEPXOBEHCTBA MTPaBa M 3aKOHHOCTH B 2 MUHHUCTPATHB-
HOH NeATeTbHOCTH OPraHoOB yONMYHON aJMUHHUCTPALU. BHOCATCS NPEAIOKEeHHS 0 YCOBEPLICHCTBOBAHHIO UX B3aUMO-
JEeHCTBYS C LIEJBIO TTOBBIMICHHS ((GEKTHBHOCTH UX PeaTn3aliy B aIMUHUCTPATHBHOM e TEILHOCTH OPraHOB Iy OIMYHOM
aIMUHHUCTpaLUH. BbIieneHs! KII0ueBble HANPABICHUS JEATEIBHOCTH OPraHOB ITyONNYHOH aIMUHUCTPAIMH, B KOTOPBIX
JOJDKHBI OPTaHUYHO COYETATHCA MPUHIUIIBI BEPXOBCHCTBA ITpaBa M 3aKOHHOCTH. Cpezm TaKux HaHpaBHeHHﬁ OTMCUYCHBEI, B
YaCTHOCTHU: O6’I)CI[I/IHeHl/Ie IMPUHIUIIOB B KOHCTPYKIHIO «IIPABO3AKOHHOCTBH»; paCCMOTPCHUU MOJTHOMOYUH JOJI’KHOCTHBIX
JIMI OPTaHOB MyONNYHOH aIMUHUCTpPAIMU KaK «IPaBOOOSI3aHHOCTH); YCTAHOBJICHHE U PEaTH3alHs MOJTHOMOYHI HCKITO-
YHUTEJBHO Ha OCHOBAaHHMH 3aKOHA M TaK Jajee. YKa3aHO O HEOOXOAMMOCTH NMPHHATHS AIMHHHCTPATHBHO-IIPOLIETYPHOTO
KOJleKca YKpauHBbl.

KoroueBble cj10Ba: IPHHIMI 3aKOHHOCTH, IPHHIIMI BEPXOBEHCTBA MPaBa, aIMUHUCTPATHBHAS JesATeIbHOCTD, OpTraHbl

MyOIMYHON aIMUHUCTPAIIUH, TIPaBa U CBOOOIBI YeIOBEKA, IIOJTHOMOYHS.

HOCTaHOBKa npooaeMbl. OTHON U3 aKTyalb-
HBIX U, IOKaIYH, CAMBIX CJIOXHBIX MPOOIEeM
COBPEMEHHOMN aIMUHUCTPATHUBHO-NIPAaBOBOM HAYKH U
TOCYAapCTBEHHOTO YIPABIECHHUS SABISIETCA IIPAaKTHYeE-
CKas peaJn3alys NPUHIMIIOB 3aKOHHOCTH U BEPXO-
BEHCTBA MpaBa B aAMHHUCTPATUBHON AESITEIBHOCTH
OpraHoB MyOIW4HON anMuUHKCTpanuu. HecMoTps Ha
KOHCTUTYLIMOHHOE 3aKpEIJICHUE [aHHBIX NPUHIM-
[I0B, BOIIPOCHI UX COAEPKAHNSA U COOTHOLIEHMS OCTa-
FOTCSL OTKPBITBIMH.

O. A. Ky3HenoBa oTMe4aet, 4To MpUHLUIIAM 3a-
KOHHOCTH M BEPXOBEHCTBA IpaBa IOBE3JIO MO KOJIH-
YECTBY U KQUECTBY MOCBSILEHHOW UM Hay4HOU JUTe-
patypsbl, OJHAKO HE MOBE3JI0 B YACTH HCCIEIOBaHUH
UX MPaKTHYECKON pean3alny B aIMUHUCTPAaTUBHON
JeSITeNbHOCTH OPraHOB MyOIMYHON aMUHUCTPALIUH,
B TOM YHCJIe HE H3Y4€H MPaBONPHUMEHHUTEIbHBINA 3¢-
(eKT JaHHBIX IPUHIHUIIOB, HE BBISIBICHBI IPaBHUJIa UX
NPUMEHEHUS B aJAMHWHUCTPATUBHON JESITEIBbHOCTH
opraHoB myoOmuyHoW agmuHuctparmu [1, c¢. 9-10].
OTtcyTcTBUE B IPaBOBOM HAyKe €MHON FOPUANYECKON
TEPMHUHOJIOTHH HEM30€XHO OTPa3WIOCh HA TIOHHMA-
HUM TpOOJIEMBl COOTHOIICHHS] NPUHIMIIOB 3aKOH-
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HOCTH U BepXOBeHCTBa npasa. Kpome Toro, npooie-
MaTuKa MCCJIEeJOBaHHUs NIPUMEHEHUS NPUHINIIA Bep-
XOBEHCTBA MpaBa U €ro COOTHOIICHUS C IIPUHIUIIOM
3aKOHHOCTHM B aJMUHHCTPAaTHUBHON JAEATEIBHOCTH
OPTaHOB IyOJINYHON a IMUHUCTPALIMK COCTOUT B TOM,
YTO OOJIBIINHCTBO COBPEMEHHBIX OTEUECTBEHHBIX HC-
CJICIOBAaHUI aHHBIX BOIIPOCOB MOCBSAIIECHBI IPUMeE-
HEHMIO BBIIICHA3BaHbBIX NPUHLUIIOB B AEATEILHOCTH
CyZa, B TOM YHUCJIE U aAMUHUCTPATUBHOTIO [2; 3].

AKTYaJIbHOCTb TeMbl MCCJIEIOBAHUS [TOATBEPK-
JIAeTCsl CTENEHbIO HEPACKPHITOCTH TEMBI: B HACTOS-
miee BpeMsl MPAaKTHYECKU OTCYTCTBYIOT TEOpeTHue-
CKHE MCCJIENOBaHMA, MOCBALIEHHBIE aHAIU3Y COOT-
HOLICHUS IPUHLUIIOB BEPXOBEHCTBA MPaBa M 3aKOH-
HOCTU B aJMHHUCTPATUBHON JESITEIbHOCTH OPraHOB
yOIMYHON aIMUHUCTPALIH.

Cocrosinue wucciaenopaHusi. HayuHelii anamus,
MIPOBOANMBIN yUEHBIMH, TOCBSIIEH IPEUMYIIIECTBEH-
HO mpoOsieMaM BEPXOBEHCTBA MpaBa KaK KIIOYEBOTO
MPUHLMIA JESITETbHOCTH OPraHOB TOCYAapCTBEHHOM
Bnactu. Cnemyer Ha3Barb paboTsl C. ['omosaroro, B.
Kamno, C. lllemmyyenko, M. I{Buka u np. Takxe Ha-
YYHBIH HOMCK OBbII HalpaBieH Ha mpobieMy conep-
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>KaHUsl MPUHIIMIIA 3aKOHHOCTH U €T0 peaju3aliio B
JIESITEIIbHOCTH OPTaHOB MCIIOJIHUTENBHON BiacTu. B
3TOM 00NacTH ciieayeT Ha3BaTh paboThl B. ABephsiHo-
Ba, O. Anapuiiko, FO. butska, U. lonocaudenxo, A.
CenuBaHoBa 1 Jip. PaboTHI mepevncieHHbIX | APYTUX
YYEHBIX SIBJISIOTCS (DYHIAaMEHTAJIBLHOW OCHOBOM ISt
HCCJIEIOBAHUS PACCMAaTPUBAEMBIX BOIIPOCOB.

Menanio u 3agadeil JaHHOM CTATBM SIBIISICTCS
BBISIBJICHUSI CMBICIIOBOM HAarpy3kd TEpMHUHA «IIPHH-
[IMIT BEPXOBEHCTBA MPaBay» MPUMEHUTEIHHO K aIMU-
HUCTPAaTHUBHON JESITENbHOCTH OpPraHOB MyOMMYHON
AIMUHUCTPAIIN M €r0 COOTHOIICHHUE C TPUHIIUIIOM
3akOHHOCTH. HoBH3Ha pa0OOThI 3aKJIIOYAETCS B TOM,
YTO B HEW 000CHOBAHKI KJIFOUEBEIC HAMIPABJICHMUSI JEs1-
TETFHOCTH OPTraHOB MyONWYHOW agMUHUCTpPAINH, B
KOTOPBIX TOJKHBI OPTaHUIHO COYETATHCS MPUHIIUATIBI
BEPXOBEHCTBA TIPaBa U 3aKOHHOCTH.

HN3noxenue ocHoOBHOro Mmarepuanaa. Hecmo-
TpsS Ha KOHCTUTYIIMOHHOE 3aKPEIUICHHE NEHCTBUS
B YKpauHe NMPHUHIIMIIA BEPXOBEHCTBA MpaBa (CTAThs
8) [4], ero HOpMaTUBHOE OTPENCICHUE COMCPKUTCS
B Kozekce amiMHUHUCTPAaTUBHOTO CYIOTIPOU3BOICTBA
YKpauHbI, COTJIACHO CTAaTbe 8 KOTOPOTO YEIIOBEK,
€ro mpaBa M CBOOOJBI MPHU3HAIOTCS HAWBBICIIUMU
IIEHHOCTSIMU U OTIPEEIISIOT COJep KaHue U HaIpaB-
JIeHue JesTenbHoCcTH TrocyaapctBa [5]. Koncruty-
LMOHHBIN CyJl YKpauHbl ONPENENIHI BEPXOBEHCTBO
mpaBa Kak roCIojICTBO mpaBa B obmiectse [6]. Oxn-
Hako 0oJiee MOHSATHEBIC W MPAKTUYECKH OCYIECTBHU-
MBIE PEKOMEHJAINU TI0 BOIUIOMICHHUIO TMPUHIIUIIA
BEpXOBEHCTBA IpaBa B aJIMUHUCTPATUBHYIO JIes-
TEIBHOCTh OPTraHOB NyOIMYHOW aIMHUHHUCTpAIlUU
M3JIOKEHBI B TIpeanucaHusx aupektopara CoeTa
EBpormbl Mo mpaBOBEIM BOIIPOCAM U COCTOSAT B TOM,
4T0: 1) KaK10€ JUI0 — PU3NYSCKOE WU IOpUIIYe-
CKOE — SIBIIIETCS CYyOBEKTOM TIpaBa; 2) KakI0e JTUI0
JIOJDKHO UMETh BO3MOXKHOCTH 3HATh CBOW IpaBa U
00s13aHHOCTH B COOTBETCTBUU C 3aKOHOM; 3) cOO0IIIO-
JICHWE 3aKOHA KaXKIBIM JIMIIOM BO3MOXXHO TOJIBKO
MIPH yCJIOBUHM OCYIICCTBICHUS KOHTPOJS CYIbSIMH,
KOTOPBIC SBISIOTCS HE3aBUCHUMBIMHU B OCYIIIECTBIIC-
HUAW CBOUX (YHKIIUHA U PEIICHUS KOTOPHIX SIBJISIOTCS
00s3aTeNbHBIMY 17151 UCTIONHEHUS [7].

Takum oOpa3oM, MPUHITAIT BEPXOBEHCTBA IpaBa
B aIMUHHUCTPATUBHON NEATEIHLHOCTH OpPTaHOB IIy-
OMMYHOW aAMUHHUCTPALUA CIICAYET OMpPEeNeIuTh Kak
OCHOBHOM MPUHLMI TAKOW JEATEIbHOCTH, KOTOPBII
COCTOHWT B: 1) opueHTAIN aIMHUHUCTPATUBHOM Jesi-
TETLHOCTH OPTaHOB MyOIMYHON aJIMHHHUCTPAIIUN Ha
OCYIIIECTBIICHUE TIPaB U CBOOOI YEIOBEKa U Ipak/a-
HUHA, YBEITMICHUH YaCTH aIMUHUCTPATHBHBIX YCIIYT,
MIPENOCTABIISIEMBIX HACEIICHUI0, WHBIMHA CIIOBaMH,
JTaHHBIC OPTaHbl TOJDKHBI pab0TaTh IS TpakIaHNHA,
a He TIPOTHB HEro; 2) MOCTOSHHOM M HEYKOCHUTEIb-
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HOM OCYIIECTBIICHHH U 3aIIUTE MIPaB U CBOOOI YeJI0-
BEKa B MPOIIECCe Pealln3alii MPeJ0CTaBICHHBIX Op-
raHam ImyOIUIHON aIMUHUCTPAITUH TTOJTHOMOYHH.

[TpuHIKIT 3aKOHHOCTH ONPEIEIISICS HAMH paHee
KaKk OCHOBOIIOJAralolmuid MOpUHIUI  aIMUHUCTpa-
TUBHOW JEATENFHOCTH OPTaHOB IYOJWYHOM agMu-
HUCTpaLUH, KOTOPBIA COCTOUT B CTPOTOM U HEYKOC-
HUTCIIBHOM CO6HIOJI€HI/II/I N HCIIOJIHCHUHU OpraHaMu
Hy6.HI/I‘IHOI\/II AIMUHUCTpAU, UX JOJDKHOCTHBIMU H
C.Hy>Ke6HI)IMI/I JMIaMu JICTUTUMHBIX HOPM IIpaBa C
HENBI0 PeaTu3allii MIPaBOBOTO CTAaTyCca, YCTAHOBJICH-
HOTO JISTUTHMHBIM 3aKOHOM [8].

VIMeHHO TIOMCK ONTHMAaJIbHOTO COOTHOIIEHHS He-
00XOIMMOCTEH, C OHON CTOPOHBI, PEATTU30BBIBATh U
3alUINAaTh TpaBa U CBOOOIBI (PH3MUECKUX M IOPHIIH-
YECKHX JIHII, a C APYTOH — HEYKOCHUTEIHHO HCIIONHSATh
3aKOH U SIBJISIETCS OJHOM W3 TIIABHBIX MPOOJIEM B TIOBBI-
meHn# 3G GEeKTUBHOCTH aJMHUHUCTPATUBHOM JIESTEIb-
HOCTH OPTaHOB ITyONMYIHON aIMUHHACTPAITHH.

[Ipobnema cooTHOWIEHHUSI TMPUHIMIIOB BEPXO-
BEHCTBA IpaBa M 3aKOHHOCTH He HOBas. Tak, emie B
XVII croneruun T. ['0006 mucai, 4To HEOOXOAUMO OT-
nuyath Jus u Lex, MOCKOIbKY IIpaBo 3aKIIrouaeTcs B
cBOOOZIC COBEpIIATh WM HE COBEpIIATh YTO-JTHOO,
TEM BPEMEHEM KaK 3aKOH OIMpPEeeIseT U 00s3bIBaeT K
COBEpIICHNIO TUOO OTKa3y OT COBEPIICHHUS OMpese-
JIEHHBIX NedcTBUi. TakuM o0pa3oM, 3aKOH H TIPaBO
OTIIMYAIOTCS MEXIy co00¥ Kak 00sS3aHHOCTH U CBO-
O0oma. Mexay jus U lex cymecTByeT Takas ke pas-
HUIIA, KaK MEXIy OOS3aHHOCTBIO M CBOOOMOM [9, c.
98-99]. Takoli ke TOYKH 3PCHUS TPUICPKUBAICT U
HeMenkuit gprrocod JI. Detiepdax, KOTOPHIHA MEPBEIi
JIaJT TOIKOBAaHUE CYIIHOCTH IIpaBa Kak 0ObEKTUBHOTO
MHOTOACIEKTHOTO SIBIIEHUS, KOTOPOE SIBIISIETCS Ha-
MHOTO OoJiee CIIOKHBIM U JTUHAMHYHBIM, YeM JIro0as
u3 ero (opMm, B TOM YHCIIC W IOPUAMYCCKUX. 3aKOH
3aKperuIsieT TONBKO TO, YTO SBISETCS MPaBOM, H, B
COOTBETCTBHH C ITPABOM, TOJBKO IMPEBPAIIAET MPABO
OITHOTO B 00s3aHHOCTS [yt apyroro [10, c. 476].

Ha moxokmx acrexkrax COOTHOIIEHHS JaHHBIX
MIPUHIIMIIOB aKIIEHTUPYIOT BHUMaHUE U COBPEMEHHH-
ku. Tak C.II. ['ojmoBateIii moguepKkuBaeT, 9YTO HEpas-
TpaHUYEHHUE TpaBa W 3aKOHA BEJeT K HepasrpaHuyde-
HUIO BEPXOBEHCTBA MpaBa U BEPXOBEHCTBA 3aKOHA, a,
TOYHee, MPUHIUIA 3aKOHHOCTH, TOTOMY YTO TPHUH-
[IUTIa BEPXOBEHCTBA 3aKOHA B YKPAMHCKOM IIPaBe HET
[11, c. 209]. BepxoBEeHCTBO 3aKOHA TPAKTYIOT Kak
crienuudeckoe CBOMCTBO 3aKOHA B YKpawHE, KOTO-
pO€ COCTOUT B BBICIIEH HOPUAMYECKON CHUJIe 3aKOHA
M0 OTHOIIEHHWIO KO BCEM OCTaJbHBIM HOPMAaTHBHO-
MPAaBOBBIM aKTaM M MCTOYHHKAM FOPUAMYECKOTO, TO
€CTh YCTaHOBJIEHHOTO TOCYHApCTBOM («IIO3UTHUBHO-
ro») mpasa [12, c. 456]. A JI. H. T'opbyHoBa cuuta-
€T, YTO WJesl BEpXOBEHCTBA 3aKOHA SBISETCSA (pyHAa-
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MEHTAJILHOM COCTaBJISIFOLIECH IPUHIIAIIA 3aKOHHOCTH,
KpaeyroJlbHbIM KaMHEM CYIIECTBOBAaHHUS MPaBOBOTO
rOCy/lapcTBa, e TeIbHOCTH ero opraHos [13, c. 176].
CoOOTBETCTBEHHO, MPUXOIUM K MBICIH, YTO BEPXO-
BEHCTBO 3aKOHa SIBIISIETCSI, CKopee, TpeOoBaHUEM pea-
JIN3ALUY IPUHIUIIA 3aKOHHOCTH, YEM CAMOCTOSITEIb-
HBIM MPUHIUIIOM aJIMUHUCTPATUBHON JESTEIbHOCTU
OpraHoB MyOJMYHON aIMUHHUCTPALIHH.

OTHOCHUTENBHO COOTHOIICHUS MPUHIIUIIOB 3aKOH-
HOCTU M BEPXOBEHCTBA IIPaBa, TO BBICKA3BIBAKOTCS
MBICJIM O IPOU3BOAHOM XapaKTepe NMPUHIMUIIA 3aKOH-
HOCTHM TIO OTHOLIEHHMIO K MPUHIUIY BEPXOBEHCTBA
IIpaBa, 1, COOTBETCTBEHHO, O HEIPOTUBOPEUNH NTPHH-
LMIa 3aKOHHOCTH TNPHUHIMITY BEPXOBEHCTBa IpaBa
[14, c. 84].

B agMuHHCTpaTHBHO-TIPaBOBOM HAYKE CYLIECTBYET
MHEHHE, YTO COOTHOILIEHHE PUHIIUIIOB 3aKOHHOCTH U
BEPXOBEHCTBA IIpaBa MPOSBISIETCA B CIECAYIOILEM:

- BO-TIEPBBIX, PU3HUECKHUE JIUIA, KOTOPBIE HE UMe-
IOT BJIACTHOTO CTaTyca WU cTaTyca cyObeKTa X03si-
CTBOBaHUS, MOTYT I10JIb30BaThCA B aAIMUHUCTPATUBHO-
[IPABOBBIX OTHOIIEHMSX MPUHIIUIIOM BEPXOBEHCTBA
IpaBa, B COOTBETCTBUH C KOTOPHIM MOTYT BBIXOAMTH
3a rpaHUIbl pa3peneHni GopMabHO JeHCTBYIOIIETO
3aKOHO/ATENbCTBA. [1aBHOE, UTOOBI TPH 3TOM HE Ha-
PYLIAIKCH 3allpeTUTENbHbIE HOPMBI TIpaBa U Mpasa U
CBOOO/IBI APYTHX QU3MYECKUX M FOPHIUUECKUX JIHII.

- BO-BTOPBIX, MMyOMUYHAS aAMUHHUCTPALIUS TOJIXK-
Ha 4YETKO JECHCTBOBATH B I'PAaHMIAX 3aKOHOJATEIb-
cTBa YKpauHbl. J[pyrumu cioBaMu, CTPOro npuaep-
JKUBAThCS MPUHIIMIIA 3aKOHHOCTH, Y HUX HET IpaBa
BBIXO/Ia 32 TPaHUIBl (HOPMANTBHO YCTAHOBJICHHOM
KOMIIETEHIINH, 3a HCKIFOUEHUEM HETIOCPEICTBEHHON
1 HEOTJIOKHOM 3aIUThI XKU3HU U 30POBbS UEJIOBE-
Ka [14, c. 85].

TpeOoBaHMsT 3aKOHHOCTH COIJIACHO TPHHIIMITY
BEPXOBEHCTBA [IPaBa PaclpOCTPAHSIOTCS HA JIEATENb-
HOCTh OPraHOB MyONWYHOW AJAMHHUCTPALUU M WX
JIOJDKHOCTHBIX JIMII, @ HE Ha BCEX CYyOBEKTOB IpaBa,
B TOM YHCJIE TPaXJaH U X OOBEIWHEHHH, KaK 3TO
[IPUHATO CYNUTATh B OTEUECTBEHHOM IPABOBEICHHU.
Takum pacmbpiieHHEM CYOBEKTOB 3aKOHHOCTH HHBE-
JINPYETCS OTIACHOCTh HapyILICHMsI 3aKOHA CO CTOPOHBI
JMOJDKHOCTHBIX JIMII OPTaHOB ITyOIWYHON aaMUHH-
CTpalliy B CPABHEHNH C HAPYIIEHUSMH IPaXKAaH (Ha-
pPYLIEHHUS 3aKOHA MOCIETHIMH OXBAaTBIBAETCS IMOHS-
THEM TpaBomopsaka) [15, c. 35].

Taxke MPaBO3aKOHHOCTh B aIMHHHCTPATHBHOM
JEeSTeTFHOCTH OPTaHOB MyOINYHON aJMIHHUCTPAIAN
MIPOSIBIISIETCA B TOM, YTO HUKAKOM aKT yIIpaBlIeHUs HE
MOXXET IIOJMEHATh CBOMM PErYIMPOBAHUEM 3aKOH, a
m000€ IefiCTBIE WITH TIOJTHOMOYHE TOCYIapCTBEHHO-
ro opraHa JOKHO UMETh CBOE€ OCHOBAaHUE UMEHHO B
3aKOHE, TO €CTh COOTBETCTBOBATh IIPHUHIIUITY «TO, YTO
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MPsIMO HE Pa3peIIeHo 3aKOHOM — 3ampereHoy». [lan-
HOE TIpaBWIIO 0TOOpaxeHo B crathe 19 Korcruryrmumn
VYkpauns [15, ¢. 36]. K coxanenuro, B TaHHOE BpeMs
3Ha4YMUTENbHAd YacTh MOJTHOMOYHI OpraHoOB MyOIny-
HOM aJIMUHUCTpAIlMU 3aKpelieHa UMEHHO B Ioj3a-
KOHHBIX (Hampumep, Ykazax Ilpesunenrta Ykpaunsr),
a He 3aKOHO/IaTeNIbHBIX aKTax.

B cBsi3u ¢ 3THUM BO3HUKAET BOMPOC MPUMEHCHUS
JTUCKPEITMOHHBIX TTOTHOMOYHIA B aJMUHUCTPATUBHOMN
JeSITeNbHOCTH OPTaHOB MyOJIMYHON aAMUHUCTPALIUH.
Tak, OCHOBONOJOXHHUK KOHIIETIIIUM BEpPXOBEHCTBA
mpaBa A. Jlalicu oTMedai, 94To TaM, TA€ eCTh TUCKpe-
1S, €CTh MPOCTOP IS MPOU3BOJIA, TUCKPEIIHOHHBIE
[TOJTHOMOYHS CO CTOPOHBI BJIACTH HETIPEMEHHO O3Ha-
YaroT OTCYTCTBHE IOPUANYECKON CBOOOIBI TS €€ T0-
JaHHBIX. [16, c. 515, 522, 527].

B Toxe Bpems JI. baxpax cuuTaeT HEAOIyCTUMBIM
JIUIIEHUE OPTaHOB MCIIOJIHUTENBHOM BIACTH TUCKpE-
LIAOHHBIX IOJIHOMOYHH, KECTKO perIaMeHTHPOBAThH
UX JIEATEeIFHOCTh IOPUANYSCKUMU TPEITUCAHUSIMU.
OH cumTaer, 4To B paMKaXx 3aKOHa TOJDKHOCTHBIE JINIIA
JIOJI’KHBI UMETh BO3MOXKHOCTB BEIOOpA ONTUMATBHBIX
BapUaHTOB MOBEJICHUS C LIEJIbI0 00ecreueHus 3hdek-
TUBHOCTH UX JIEATEIHHOCTH. TakXKe YICHBIH TOBOPUT
0 1enecoo0pa3sHOCTH HCIOIb30BAHUS MOJTHOMOYMH
MyOIMYHON aIMUHHCTpAIel M OpTraHUIHOM 00beIn-
HEHUH T1eJIeCO00pa3HOCTH U 3aKOHHOCTH [17, ¢. 741].
Takoil moaxo[ sIBIsieTCS ONpaBAaHHBIM, OJTHAKO, C HE-
KOTOPBIMU 3aMedaHusIMHU. Kak yka3pIBajJoch B OTHOM
n3 pemeHuii EBponeiickoro cyzia 1o mpasam 4ejioBe-
Ka, 3aKOH MOKET IpeyCMaTpuBaTh AUCKPEIMOHHBIE
TIOJTHOMOYHS TIPH YCIIOBUH, YTO TAKWE TIOTHOMOYHUS U
CHoco0 MX OCYIIECTBICHUS YKa3aHbI C TOCTaTOYHOMN
SICHOCTBIO, JUISI TOTO, YTOOBI C YYETOM MPaBOMEPHO-
CTH TEJIN 3TUX MEPONPHUATUN 00€CTICUNTh UHIUBUTY
aJIeKBaTHYIO 3aIIUTy OT MPOU3BOJIHFHOTO BMEIIaTeNb-
cTBa Bracrei [18, c. 553].

OrpannyueHue JUCKPEIMOHHBIX  TOJTHOMOUYUN
03HaYaeT, 4yTo JII000H OpraH UCTIONHUTENBHOM BIacTH
HE TOJIBKO HE MOKET CaM OIPEJIEIUTh CBOM COOCTBEH-
HEIE TTOJTHOMOYHS, HO M yCTaHABIMBATh UX JUIS TOJI-
YUHEHHBIX €MY OPTaHOB M UX JOJHKHOCTHBIX Jivil [ 19,
c. 145]. IlomHOCTHIO COTIAIIAsICh C JAHHBIM TE3HCOM,
n00aBUM, 4TO M TOPSAOK pealn3aliy TaKUX MOJIHO-
MOYHI B TOM CJIydae, €ClIi OHU PEan3yIoTCs B OTHO-
MICHUAX ¢ PU3UUCCKUMH WK IOPUAMYSCKUMU JIUIa-
MH, HE JOJDKEH ONpPENesThbCs OPraHOM IyOIMIHON
agMuHUCTpanuu. OTHOIICHUS X€ BHYTPU CHUCTEMBI
OpraHOB MYOJWIHOW aIMHUHUCTPAITUN WJIA KOHKPET-
HOTO OpraHa UCTIOTHUTEIHHOM BIACTH BIIOJIHE MOTYT
OBITH YPETYINPOBAHBI BEIOMCTBEHHBIMH HOPMATHB-
HBIMU aKTaMHU.

[lonnep:xuBas 3Ty TOUKY 3pEHUS, CIEIyEeT OTMe-
THUTh, YTO JaHHOE TpeOOBaHUE JOIDKHO KacaTbCs M
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YCTaHOBJICHUS TOpPAJKA peasu3allii TaKuX IOJHO-
MOUM{ HA YPOBHE BEIOMCTBEHHBIX HOPMATHUBHBIX
aKTOB, OCOOCHHO KOI/Ia TaKoW MOPAJOK 3aTparuBact
mpaBa, CBOOOJIbI, HHTEPECHI WM 00sI3aHHOCTH (DU3H-
YECKHUX U IOPUINYECKUX JHUI. JIOTKHOCTHBIM JTUIIaM
MyOIMYHON aJMUHHCTPAIUK JOJDKHO OBITH 3ampe-
IIEHO CCHUIATHCS HA BEJOMCTBEHHBIE HOPMATHUBHEII
aKThl NIPU MPUHATHH PEIICHUI KacaTelbHO (U3nUe-
CKHX U IOPUJANYECKUX JHUIL.

IIpaBo3akOHHOCTH B crcTeMe MyONMUYHON aaMu-
HUCTpAIMU TAaK)Ke CBsI3aHa ¢ TpeOOBaHMEM HaJIHUUs
Pa3BUTHIX MPOLENYP B ACATEIHHOCTH €€ OPraHoOB U
JIOJDKHOCTHBIX JIMII, TPEXKIE BCErO, B OTHOIICHUIX
¢ rpaxnaHaMy. B orminyme OT GONBIIMHCTBA €BPO-
MEHCKUX CTpaH, I7e CYUIECTBYIOT CHelHaIbHbIe KO-
TUGUITMPOBAHHBIC aKThI, MOCBSIICHHBIE ICTAILHON
periaMeHTalud TakuxX IMpoLeayp, B YKpauHE OHHU
OCTaroTCs €7Ba JIM HE HaWMeEHee yperylnpoBaHHON
9acTbl0  AJAMMHHCTPATUBHOTO  3aKOHOJATEIbCTBA.
[17, c. 168]. Omnako, mpuHATHE ATMUHUCTPATHBHO-
MPOLIEAYPHOTO KOJAEKCa, KOTOPBIH TOJKEH CTaTh KITF0-
YEBBIM JUISI yPETYIHPOBAHUS IEATSIFHOCTH OPTaHOB
MyOIMYHON aIMUHUCTPAIIM W HUX JOJKHOCTHBIX
JIUI], B TOM YHCJIC U B OTHOIICHHUAX C TpaKJaHAMHU, B
ouepeaHol pa3 oTkiaaabBaercs [15, c. 38].

IlonnepxuBasgs Takoe NpEIJIOKEHHE, OTMETHUM,
YTO MUMEHHO Ha YPOBHE 3aKOoHa (B JTAHHOM Cllydae
AMUHHCTPATUBHO-TIPOLIEAYPHOTO KOjieKca YKpau-
HBI) JOJDKHBI 3aKPEIUISTHCS: CPOKH PACCMOTPEHHUS
WHAWBUIyaJIbHO-KOHKPETHOTO  JieJla, OCHOBaHHUS
OCTaBJIeHUS Jiea 6e3 pacCMOTPEHHUs, OCHOBaHUSA IS
OTKa3a B IPUHSTHH MO3UTUBHOTO PEUICHUS 10 0Opa-
MICHUIO TPaXKIaHIHA, BUIBI 1 OCHOBAHUS OTBETCTBCH-
HOCTH TPaKJAaHWHA, U TMPOIETYypHl MPUBICUCHUSI K
Hell. Tak, HECMOTpPSl Ha CYyIIECTBOBAaHHE B YKpauHe
Hanorosoro kogekca, Takxe aercrByet [loctaHoBe-
Hue HannonansHoro 6anka Ykpaussl (ganee — HBY)
ot 15.12.2004 Ne 637 «O06 yrBepxnenun [TonoxeHust
0 BEJICHUU KacCCOBBIX OIEpalllii B HallMOHAJIBHOW Ba-
mote Ykpaunbs (nanee — [loctaHoBeHHE), KOTOPOM
YCTaHABIIUBAIOTCS, HE TOJIBKO IIpaBa U OOS3aHHOCTHU
IOPUANYCCKUX U (DU3UYCSCKHUX JIUII, & TAKIKE BOIPOCHI,
KOTOPBIE SBJISIOTCS MTPEIMETOM IMPOBEPKU KOHTPOIIH-
pytommx opranos [21]. To ects nanHoe [TocTanoBITe-
HHUE CONEPKUT 00s3aTeNbHbIE I UCIIOIHEHUS HOP-
MBI TIpaBa JyIsl OPraHoOB IMyOIMIHON aIMIHUACTPAITUH,
omHako HH KoHctuTynmeidl YkpawHbl, HU 3aKOHOM
Ykpaunsl «O HarmmonanpHOM 0OaHke YKpawWHBI) OT
20.05.1999 Ne 679-XIV takue nmomaomouusi HBY ne
npexycMarpuBaroTcs. OTBETCTBEHHOCTH B BUje Gu-
HaHCOBBIX CaHKIUMH IpenycMoTpeHa YkazoMm Ilpesu-
nenTa YkpauHbl «O mpuMeHeHU ! mTpadHbIX CAHKITAN
3a HapyUIeHUsI HOPM PEryInpoBaHus 000poTa HATH4-
HocTi» 12 uronst 1995 roma Ne 436/95 [22]. Oxnako

APRILIE 2014

HU IIPOLIEYPBI, HA IIPOLECCYAIbHBIE JOKYMEHTHI, He-
O6XO}II/IMI)IC I IPUBJICYCHUA K TaKoOM OTBETCTBEH-
HOCTH, 3TUM YKa30M HE yCTaHOBIIeHbI. Kpome Toro,
COIJIaCHO KOHCTI/ITYHI/II/I YKpaI/IHBI, a UMCHHO CTaTbUu
106, xotopas omnpezenser moiHoMouns Ilpe3nnenta
YKpauHbl, yCTaHOBJICHUE IOPUJIUUECKON OTBETCTBEH-
HOCTH HC OTHOCHUTCA K €10 KOMIICTCHIIUH. Bce aTo HE-
TaTUBHO OTPAXXAaCTCA KaK Ha COCTOAHUUN 3aKOHHOCTH,
TaK U Ha pcajiu3alvi IMpUHIOWIIa BEPXOBCHCTBA IIpa-
Ba B aHMHHHCTpaTHBHOﬁ ACATCIIBHOCTH HY6.HI/I‘IHOI\/’I
AIMUHUCTpPALUH, ITOCKOJIBKY €€ OpraHbl 00s13aHEI HC-
IMOJIHATH HEJICTUTUMHBIC IIPABOBBIC AKTHI.

BoiBoabl. Pe3toMupys BBIIEU3IOKEHHOE, IMPHU-
XOIMM K TakuM BBIBOZIaM. [IpHHIIMTIBI BepXOBEHCTBA
MpaBa U 3aKOHHOCTH B3aWMOCBS3aHbI I B3aUMOOOYC-
JIOBJIEHBI, B CBS3M C YeM JIOJDKHBI OPTaHWYIHO COYe-
TaThCSl B aIMUHICTPATHBHOM JIEATEIIEHOCTH OPTaHOB
MyOMMYHON aIMUHUCTPAITUH, YTO TPOSBISICTCS B: 1)
00bEeTMHEHNH AAHHBIX MPUHIUIIOB B KOHCTPYKITHIO
«IIPaBO3aKOHHOCTB» W PACCMOTPEHHE WX TOJBKO B
HEpa3pBIBHOU CBS3W; 2) PAaCCMOTPEHUH ITOJTHOMOUHI
JIOJDKHOCTHBIX JIMII OPTaHOB ITyONWYHOW aJIMUHH-
CTpaIiy KaK «IpaBoO0sI3aHHOCTHY, TO €CTh 00sI3aH-
HOCTH PpEaJM30BHIBATh IPENOCTABICHHBIE 3aKOHOM
MTOJTHOMOYHSI, a TaK)Ke YCTAHOBJIEHNE OTBETCTBEHHO-
CTH 3a HEHCHOJHEHHE; 3) peaau3anud B IPaBOIPH-
MEHUTEIHFHON NeATENbHOCTH AOJDKHOCTHBIX JIUI[ Op-
TaHOB ITyOJIMYHOW aJIMHUHUCTPAIIUH TPUHITUIA: «TO,
YTO MPSMO HE Pa3pemieHo 3aKOHOM — 3allpelieHo,
a (pr3uUecKux W IOPUANYECKHUX JIUI — «Pa3penieHo
BCE, UTO MPSMO HE 3aMPEIICHO 3aKOHOMY; 4) TOM, 4TO
MTOJTHOMOYHSI OPTraHOB MYONUYHON agMIHHUCTPAIHH,
0COOCHHO IOPUCAWKIIMOHHBIE, JOJKHBI yCTaHABIIH-
BaThCsl HA yPOBHE 3aKOHA, a HE MOJ3aKOHHBIX HOP-
MaTHUBHBIX aKTOB; 5) TOM, YTO OpTaHBI ITyOIHMYHOM
aJMUHHACTPAIINA HE MOTYT CaMH ONPEAETUTh CBOU
COOCTBEHHBIE TIOJTHOMOYHSI, YCTAaHABIUBATh MX IS
MOJYMHEHHBIX IM OPTaHOB M MX JOJKHOCTHBIX; 6) B
TOM, YTO TTOPSIIOK PeaTU3aIny IIOJTHOMOYHH OpTaHOB
MyOIIMYHON aIMUHICTPAIINH, B TOM CIIy4ae €CIIH OHU
peanu3yioTcsi B OTHOUICHHUSX C (PU3UYECKUMH WIIH
IOPUINYECKUMH JIUIIAMH, HE TOJDKEH OIMPENeNaThCs
OpraHoM IyOMUYHOU agMUHHUCTpanuu. OTHOIICHHS
JK€ BHYTPU CHCTEMBI OPTaHOB ITyONWYHON aJMUHU-
CTpalliy WM KOHKPETHOTO OpPTaHa WCIOTHUTEIHHON
BJIACTH BIIOJHE MOTYT OBITh ypEryJupOBaHbI BEIOM-
CTBEHHBIMH HOPMAaTUBHBIMH aKTaMH;, 7) TOM, YTO
JIOJTDKHOCTHBIM JIMIIaM ITyONHYHON aJMHHHUCTPAIAN
JIOTDKHO OBITH 3aIIPENIeHO CChIIAThCS Ha BEJOMCTBEH-
HbIE€ HOPMATHBHBINA aKThl NPU TPUHATHH pPEIICHUN
KacaTelbHO (PU3NIECKUX U IOPUIANIECKUX JIUI. bomb-
IIMHCTBO M3 BBIIIEH3IOKEHHBIX MPOOIIEM MOXKHO pe-
IIATH TPUHATHEM AIMAHUCTPATHBHO-TIPOIIEyPHOTO
KOJIeKCa YKpauHbI.
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INPOBJIEMbI UMIIVIEMEHTALIUN MEXAYHAPOAHO-ITPABOBBIX
HOPM B C®EPE NPEACTABUTEJBLCTBA IMTPO®COIO3AMU
KOJUIEKTUBHBIX MHTEPECOB PABOTHUKOB

0. IIOTOBA,
KaHAWAAT IOPUINYECKUX HAyK, JOLUEHT Kadenpbl IpaXk JaHCKO-IPAaBOBBIX TUCIMIUIMH, JeKaH I0PUIMYECKOTO
(akynpreTa AKageMuu Tpyaa, COUUAIbHBIX OTHOLICHUH U Typu3Ma

SUMMARY

The importance for the formation of an effective legal framework of national social partnership is the use of the accu-
mulated experience of the relevant appropriate regulatory relations abroad and international standards in this area. They are
not only the benchmark for the development and improvement of the existing rules, but at first-hand can be directly incor-
porated into the national system through the implementation. The article presents the comparison of international standards
in the field of social partnership with the provisions of legislation of Ukraine, highlighted conflicting positions designated
by the rules of law to the Constitution of Ukraine on this issue.

Keywords: introduction, social partnership, social dialogue, union representation.

*khk

Baxxxoe 3nauenne 1 popmrpoBanus 3ppeKTHBHON 3aKOHOJATEIBHON 0a3bl 0TEYECTBEHHOTO COIMAIBFHOTO IMapTHEP-
CTBA UMECCT UCIIOJIB30BaHUC YK€ HAKOIIJICHHOI'O OIIbITa PETYJIUPOBAHUA COOTBETCTBYIOIUX OTHOIIIEHUH 3a py6e)KOM u MECX-
JIyHapOJHBIE CTaHAAPTHI B 3TOH cepe. [locnennne He TOIBKO SBISIOTCS OPHEHTHPOM JUIS Pa3BUTHS ¥ COBEPIICHCTBOBAHMS
CYILECTBYIOLIMX HOPM, HO U HEIOCPEJCTBEHHO MOT'YT BKIIFOUATHCS B HAIMOHANBHYIO CHCTEMY MyTeM UMIUIeMEHTAluK. B
CTaTbe NMPOBEACHO CPaBHEHHE MEKIYHAPOIHBIX CTAHAAPTOB B cepe COLHUAaNTbHOrO MapTHEPCTBAa C HOPMAaMH 3aKOHOIA-
TENbCTBA YKPaWHBI, BBIJIEICHBI IPOTHBOPEYUBBIC ITO3HIHHU, ONPEIEIICHO COOTBETCTBUE HOPM 3aKOHOB YKPaWHBI HOpMaM
KoHcTHTYIHE IO 9TOMY BOTIPOCY.

KuroueBble ciioBa: NMILIEMEHTAIHS, COLMAIBHOE MAPTHEPCTBO, COLMATIBHBIH THANOT, TPO(COI3HOE MPECTABUTEIBCTBO.

HOCTaHOBKa npoosiembl. PazButue conuainb-
HOTO TApTHEPCTBA B YKpaWHE CONPOBOXKIA-
€Tcsl aKTUBHBIM Pa3BUTHEM 3aKOHOIATENLCTBA B ce-
pe TPYIOBBIX NMPaBOOTHOIICHHWH, KOTOpOE HE Bceraa
COOTBETCTBYET YCJIOBHMSAM COBPEMEHHOCTH. bombloe
3HaueHue s GpopmupoBanus dH(HEKTHBHON 3aKOHO-
JaTeNIbHONW 0a3bl OTEYECTBEHHOTI'O COLIMAIBHOTO Iap-
THEPCTBA MMEET HCIIOIb30BAHUE YK€ HAKOIUIEHHOTO
OTbITA PETYIUPOBAHUSI COOTBETCTBYIOIIUX OTHOIIIE-
HUI 32 pyOe oM 1 MEXTyHapOIHbIE CTAHAAPTHI B 3TON
coepe. [locnennue He TONBKO SIBISAIOTCS OPUCHTHPOM
JUISl pa3BUTHSI M COBEPIICHCTBOBAHUS CYIIECTBYIOLIHX
HOPM, HO M HEMOCPEACTBEHHO MOTYT BKJIIOYAThCS B
HALMOHATILHYIO CHCTEMY ITyTeM MMILIEMEHTALUH.

AKTYyaJIbHOCTH TeMbl MCC/IeJ0BAHUS MTOATBEPIK-
JIaeTCsl BAYKHOCTBIO BOIIPOCA, OIIBIT PELICHHS] KOTOPOTO
MO>XKET CTaTh IOJIE3HBIM AJIsI APYTUX CTPAH, CETOIHS SIB-
Js1eTCs TPOOIEMOI UMIUIEMEHTAUN MEXIyHapOIHO-
MPABOBBIX HOPM B cdepe MpeNCTaBUTENbCTBa IPO-
(coro3aMn KOJUIEKTUBHBIX HHTEPECOB PaOOTHHUKOB,
chopMHUpoOBaBIIasicss C NPUHATHEM 3aKOHA YKPaWHBI
«O connansHOM apTHEPCTBEY.

Cocrosinue ucciienopanusi. Hayunsnii ananus npo-
0J7eM OpraHM3alMOHHO-TIPABOBOTO 00ECIIEYCHUs IIPO-
07eMBl MMIUIEMEHTALUM MEKAYyHAPOIHO-IIPAaBOBBIX
HOpM B cdepe MpeacTaBUTEILCTBA PO COr03aMHu
KOJUIEKTHBHBIX MHTEPECOB PaOOTHHUKOB OCYIIECTBILA-
€Tcsl MHOTUMH OTEYECTBEHHBIMH y4yeHbIMHU. Cpenu
HUX cienyeT HazBaTh A. Cununa, C. Banosa, B. Cra-
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nenka, A. ['aBepoBCKOTO W Ap., KOTOpPbIE CITY>KHIN
(byHIaMeHTaNbHON 0a30i st AabHEHUIIero UCCieIo-
BaHMs PACCMaTPUBAEMBbIX BOIIPOCOB.

Leabio cTaTbM SBISETCS YETKOE OIpEAETICHUE
TaKuX MpoOiieM U JajbHEeHIe BO3MOKHOCTH HX pe-
meHus. [ qocTrkeHUs MOCTaBICHHON el HeoO-
XOIUMO CpaBHEHHE MEXIYHApOIHBIX CTAaHAApPTOB B
cepe coLMaIbHOTO MAPTHEPCTBA C HOPMAMHU 3aKOHO-
JIaTeNIbCTBA YKPaWHBI, BBIACICHUE NPOTUBOPEUHUBBIX
TIO3HIINHA, OTIpeieNIeHIe COOTBETCTBHS HOPM 3aKOHOB
VYkpaunbl HopMaM KOHCTUTYIUM 110 3TOMY BOIIPOCY.

N3a0:xxeHne ocHOBHOTO MaTepuaJia. Vimmiemen-
Taluell NpUHATO Ha3bIBaTh JABYXYPOBHEBEIH Mpolecc
OCYIIECTBJIEHUSI HOPM MEXIYyHApOAHOIO IpaBa BO
BHYTPEHHEM (BHYTPHUIOCYIapCTBEHHOM, HAIIHOHAIIb-
HOM) TipaBe rocyaapcTsa. Ha MmexxmyHapogHOM ypoBHE
UMILIEMEHTALKS BKJIIOYAET B ceds pa3paboTKy, Ipu-
HATHE, OCYHIECTBIEHHE MEXAYHApOIHO-IIPABOBBIX
HOPM M KOHTPOIb 3TOr0 Ipolecca, Kak IPaBHIIO,
YHUBEPCATbHBIMH MEXTyHAPOTHBIMU OpTaHU3aIlHs-
mu [1, c. 101]. Ha HanimoHampHOM ypOBHE — 3TO TPO-
[[eCC FOPUAMYECKOTO OIMOCPEAOBAaHUS pealn3alnun
HOpPM MEXJIyHApOIHOIO MpaBa Ha TEPPUTOPUH TOCY-
JIlapCTBa, OCYIIECTBISIEMbIN IyTEM HE TOJIBKO MPaBo-
TBOPYECKOH M OpPraHM3alMOHHO-HCIIOIHUTEIBCKON
JIEITENNBHOCTH, HO M IPABOIPUMEHUTEIBLHON U TPABO
UHTEPIPETUPYIONIEH JEATENBHOCTH TOCYNapCTBEH-
HBIX OPTaHOB, a TAKXKE ACATEIHOCTH 110 PEATN3ALNAN
MEXIYHapOAHO-IIPABOBBIX ~ 00S3aTENbCTB  APYIHUX
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CyOBEKTOB TpaBa (MCXOJS M3 OCOOCHHOCTEH HAIHO-
HaJbHOM UMIUIEMEHTAIINN MEXTYHAPOIHBIX JOTOBO-
POB IO IIpaBaM YeJIOBEKa, B MPOIECC BCTYIAIOT (u-
3udeckue mna) [2, c. 12-13].

Ha w™exmyHapomHoM ypOBHE MMILIEMEHTALIUS
MeXTyHapOTHO-TIPABOBBIX HOPM B cepe MpeacTaBH-
TEECTBA TPOQCOI03aMH  KOJJIEKTHBHBIX HHTEPECOB
pabOTHUKOB MPENMYIIECTBEHHO OTHOCHTCS K cepe
¢yuxuuonuposanusi MOT. «ImaBnas 3acmyra MOT
nepes TPYAALIMMUCS BCEX CTpaH — €€ HOPMOTBOpYe-
CKasl JIeATEeNIbHOCTh, BBIpPAXKAIOUIAasACsi B IOJATOTOBKE
U TPUHATUA MEXKIYHAPOAHBIX KOHBEHLIUH U PEKO-
MEHJAlLUH, TIpekae Bcero, B 001acTu Npod)COI03HBIX
CBOOO/ M TYMaHM3allUM YCJIOBHHA TpyHaa», — JAenaer
BbIBOJ A.A. CunuH [3, c. 7-8]. 3a npoueamme roapl
MOT mnpunsina 6omee 370 KOHBEHIMA B peKOMEH/Ia-
LM, OXBaTHIBAIOIIMX CaMble Pa3HOOOpa3HBIE OTpac-
JIA COIMAIIEHO-TPYAOBBIX OTHOIICHHHA, B TOM YHCIIE U
chepy coruanbHOro maptHepcTea [4, ¢. 42-43]. Kak
ykasbiBaeT C.A. MBaHnoB, «c MomenTa cozaanus (1919
I.) IaBHBIM HarpasiieHueM jestenbHoctd MOT Obuio
HOPMOTBOpYECTBO. MOXHO CKa3arb, YTO B 3TOM OBLI
CMBICT €€ cylIecTBoBaHus. 1 oHa moCcTHIIa OrpOMHBIX
ycnexoB. 3a npomeamue rogsl MOT npunsina 187
KOHBEHLUH U 184 pekoMeHJaluy, Kacarouecs: Bcex
WJIH TIOYTH BeexX cep Tpya U TPYAOBBIX OTHOIICHUI
[5, c. 17]. CorpymaudecTBO MeXTyHApOIHOMH OpraHu-
3alMM TpyAa ¢ YKpauHOM 3a rofibl €€ He3aBUCUMOCTH
CTaJI0 CHCTEMHBIM U JMHAMUYHBIM M HAIlPaBJICHO Ha
partuduKanuio U TpPaKTUYECKOEe BHEIPEHHE KOHBEH-
uuit MOT, coneiicTBre rapMOHHU3AIMKA HAITMOHATIBHO-
IO 3aKOHOJAATENIbCTBA C MEXAYHAPOIHBIMU TPYIOBBI-
Mu HopMamu MOT u eBponelcKuMH CTaHIapTaMH.
VYkpanHa paruduiupoBana 6omee 60 koHBeHIHH (32
ronsl He3aBucuMocTH — 20), B ToMm yncie 8 hyHaaMeH-
TaIbHBIX [6, . 300].

B 1o e Bpems, «HOPMBI KOHBEHIII U 0COOEHHO
pexomenmanuit MOT He B IOIHOM Mepe peain30BaHbI
B HAIIMOHAJIBHBIX aKTaX, OTHOCSIIMXCS K COLUATBHO-
TPYAOBBIM OTHOLIEHHSIM BOOOIIIE U COLMATIBLHOMY Map-
THEpPCTBY B yacTHOCTU» [4, c. 42-43]. K coxanenuro,
BBE/ICHUE KPUTEPUEB pENpe3eHTauuu Npodcoro30B
YIITyOMnsieT IpoOiieMy pacXoXKACHUSI HOPM HAIIMOHAITb-
HOTO 3aKOHO/IaTeIhCTBA YKPAWHBI ¢ MEXIyHAPOIHbI-
mu TpyaoBbiMu HopMamu MOT. B yacTHOCTH, yCIOX-
HSETCS Tpo0IIeMa 3HAYCHUS JIETaTi3aIie IpodeCccro-
HAJBHBIX COI030B, KOTOpasi BO3HHUKJIA C 00beAMHEHNEM
TpOLETYPhI JIETaIU3allMy U PETUCTPAIHHU MTPodeccHo-
HaJIbHBIX COO30B, a C MPUHATHEM 3aKoHa YKpauHbBI
«O commansHOoM Auanore B Ykpauue» ot 23.12.2010
Ne 2862-VI [7] mpuoOpeTtaet HOBYIO CHITY.

Jleranuzanus npo¢coro3a ONpeAeAeTCs OXHIM M3
KPUTEPHEB PENpPEe3eHTaTUBHOCTH CYOBEeKTa Tpodco-
FO3HOU CTOPOHBI IJIS1 yUacTUs B KOJUIEKTUBHBIX TIepe-
TOBOpAx C IENbI0 3aKITFIOYEHHUS] KOJUIEKTHBHBIX J[OTO-
BOPOB U COIVIAIIICHNH, B TPEXCTOPOHHUX WIIN JIBYCTO-
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POHHUX OpraHax U B MEXIyHAPOIHBIX MEPOIPHUSITHSIX
B COOTBETCTBUU C 4. 3 CT. 4 yKazaHHOro 3akoHa. JTO
03HAYaeT, YTO BCE HOPMBI 3aKOHOAATEIHCTBA O TPYIE
YKpauHBI ¥ apryMEHTHI y4eHBIX OTHOCHUTEIHHO IIPHO0-
petenus mpocoro30M TPYIOBOI PaBOCYOBEKTHOCTH
C MOMEHTA YTBEPKICHHS yCTaBa TaKOW OpTraHU3aIiu
[IePEeYepKUBAIOTCS, KOT/IA PEYb HIET O MPEACTaBUTEIb-
cTBe Mpo()cOr03aMU UHTEPECOB paOOTHUKOB B paMKax
OTHOUIEHHU COLMANBHOTO MapTHEPCTBA.

Taxoke Henmb3sl OcTaBiATh Oe3 BHUMaHHA Te (ak-
Thbl, YTO BBEIEHHE KPUTEPUEB PENPE3EHTATUBHOCTH
HE YKJIQJBIBAECTCS B CYILECTBYIOIINE PAMKH COLMAIIb-
HOTO TIApTHEPCTBA, YCTAHOBJICHHBIC KaK HA MEX/yHa-
POAHOM, TaK M HAa HAIMOHAIHFHOM ypoBHAX. Ha atH
TIPOTHUBOPEUHS OBIIIO 00paIIeHo BHIMaHNUE HAPOIHBIX
JIETYyTaToOB YKpaWHbI, KOTOpBIE oOpaTmichk B Konctu-
TyuuoHHbIH Cyn YKpauHbI C XOAaTaiiCTBOM MPU3HATH
He cooTBeTcTByIOIMMHU KoHcTuTynmn Ykpaussl (He-
KOHCTUTYLIMOHHBIMH) OTJIEJIbHBIE MOJIOKEHUsI cTaTel
5, 6,7, 8,9, 10 3akona Ykpaunsl «O coOIUaILHOM
nuanore B Ykpaune» ot 23.12.2010 Ne 2862-VI [7].
Beuto, Ha Hamn B3DIsAA, 0OOCHOBAaHHO OTMEUYEHO, YTO
«yCTaHOBJICHHE OOIIMX KPHUTEPUEB pPelpe3eHTaTHB-
HOCTH Ha pa3HBIX YPOBHAX COIMAJIHHOTO IHaJora,
B YAaCTHOCTH OTpaciieBOM M Ha ypOBHe «oOmacteit
YKpauHBI», CO3MAaCT TPEMSTCTBUS IS peau3aun
mpo¢coro3aMu TpaBa BEACHUS KOJUIEKTHBHBIX Tepe-
TOBOPOB U JIENIETHPOBAHNE CBOUX IPEICTaBUTENIEH B
OpTraHbl COIMAJIBHOTO AMATIOra Ha COOTBETCTBYIOLINX
YPOBHSIX, B pe3yJIbTaTe Yero UX WICHB! OyAyT JIMILICHEI
MIPEACTAaBUTENBCTBA HA YPOBHE OTPACIEBBIX COITIAIlIe-
HUH, a TaKxke ydJacTusl B YIPABICHUU TOCYIapCTBEH-
HBIM COIMAJIbHBIM cTpaxoBaHueMy. CyObeKT IpaBa Ha
KOHCTHTYIIMOHHOE TIPEACTABIEHIE TAKXKe yKa3all, 9To
YCTaHOBJICHHBIE (DOPMBI OCYIIIECTBIECHHS COIHAIIb-
HOTO JTHaJIora JIMIIA0T MPo(Cor03bl paBHBIX MpaB Ha
ydacTHe B KOJUIEKTHUBHBIX IEPErOBOpax C LIENbIO 3a-
KITIOUEHHS KOJIJIEKTUBHBIX JOTOBOPOB U COIVIAIIEHUIH,
B TPEXCTOPOHHUX WJIM JIBYyCTOPOHHHX OpraHax COILH-
AJBHOTO AMAJora U MEKIYHAPOIHBIX MEPONPUATUIX
[8]. B To e Bpemsl, pyKOBOACTBYACH (pOpMajIbHBIMU
KputepusMu (HapylieHue TpeOoBaHUil MyHKTa 4 ya-
CTH BTOpOM cTaTtbu 39, yacTu nepBoit ctatbu 71 3ako-
Ha Ykpauasl «O KoncturyrmmonnoM Cyme YKpanHbDy
[9], a MeHHO, HaBeIEHHE TPABOBOTO OOOCHOBAHUS
YTBEP)KACHUI 1 apTYMEHTOB OTHOCHUTENIFHO HEKOHCTH-
TYLMOHHOCTH TIPAaBOBOTO aKTa, a TAKXKE HapyIlIeHHe
HapOIHBIMHU JIeMyTaTaMH YKpauHbI BOIPOCOB, HETIO-
BeoMcTBeHHbIX KoHcTuTynimonnomy Cyny YkpauHsl)
KonctutynmonHslii cyq YKpauHbl OTKa3aji1 B OTKPBITUU
KOHCTHTYIIMOHHOTO TPOM3BONCTBA IO nery. OmgHako
TaKoOHM OTKa3 He 03HAYaeT OKOHYATEITBHOTO PU3HAHUS
KOHCTHTYLIMOHHOCTH TTOJIOKEHHA, TIOCTaBJICHHBIX IO
COMHEHHE JIeTTyTaTaMH.

OTHOCHTENBHO MPOTUBOPEYHIA BBEICHHUS KPUTEPH-
€B PEIpe3eHTaTUBHOCTH TMPOPCOI030B  MEKIYHAPOI-
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HBIM CTaHJapTaM B cepe Tpy/ia, MOXKHO CKa3arhb, 4TO
3TO NPOTUBOPEUUT, pexie Bcero, Konsenmusm MOT
«O cBoOoze accomuanyiv M 3alUTe IpaBa Ha opra-
Huzauuo» Ne 87 [10] u «O npyUMeHEHUHU MPUHLIUIIOB
MpaBa Ha OPTaHU3AIMIO M Ha BelleHHE KOJUIEKTHBHBIX
meperoBopoB» Ne 98 [11].

Parudukarnmsi, kKak MpaBUIIO, OMPEICIIICTCS «HUC-
XOIIHBIM HaYaJIOM» IPOIECCa UMIUIEMEHTAIIMH HOPM
MeXxayHapoaHoro gorosopa [1, ¢. 230]. B To ke Bpe-
M1, HecMOTps Ha patudukanuio Konsenmn MOT «O
CcBOOOJIC acCOoIMAIlMU W 3allWTe MpaBa Ha OpraHu3a-
muto» Ne 87 [10], o BeImoTHEHNN YKpPanHOM B3STHIX B
CBSI3U C OTHM 00513aTeIIbCTB HEJb3s yTBEPKAATh B MOJ-
HOM oOBemMe. B gacTHOCTH, cormacHo cT. 1 KorBeHn
MOT Ne 87, «xakawlii @wieH MeXIyHapomaHOH opra-
HU3AIHX TPYAa, [UII KOTOporo HacTosmas KonBeHmys
AMEET CHITY, 00SI3yeTCsI POBECTH B JKU3HDb HIKECIIE-
Iyrorue mocraHopieHus». CormmacHo ct. 2 KonBeHmm-
am MOT Ne 87, «paOOTHUKH U IIpEANIPUHUMATENH 0e3
Kakoro ObI TO HU OBLIO Pa3lInyus HMEIOT MPaBO CO3/a-
Barh 10 CBOEMY BBIOOpY OpraHu3aiuu 0e3 IpeaBapH-
TEJNBHOTO Ha TO Pa3pellleH s, a TAKKE IPABO BCTYIATh
B TaKy€ OPTaHU3AINY Ha €UHCTBEHHOM YCIIOBHH IO~
YHHEHWsI yCTaBaM TmocieqHnx». Kak BuanmM, 3ta cTa-
ThSl COIEPIKUT HECKOJIBKO MTPUHITUITAATBHBIX MOI0MKE-
HUH O TIOPSIKE CO3MaHuUs MPO(COI030B, KOTOPBIC TIPH
COONIONICHNN YKa3aHHBIX YCIOBUN NOJIKHBI TOIYIaTh
MpaBa M0 3aIIUTe W MPEICTABICHUIO MIPaB U WHTEpe-
COB HaeMHBIX Pa0OTHUKOB. B KOHTEKCTE JaHHOTO UC-
CJI€IOBAaHNS BaXKHBI YCIIOBUS CO3[aHUS TAKUX OpraHU-
3alluii «Ha OCHOBE CBOOOIHOTO BBHIOOpA UX UICHOBY,
«0e3 TIPeABapUTEIFHOTO Pa3PEIICHUSD), «IIOMINHEHHE
ycraBaM TMpo¢)cOr030B». BBenmenne ke KpUTEpHEB
PETpe3eHTaTHBHOCTH MPOTHBOPEYAT 3TUM MeEXKTyHa-
pOIHBIM cTaHaapTaM. boiee Toro, B CT. 7 yKa3aHHOM
Konpenninn MOT 4eTko ompeneneHo, 4To «Iproo-
peTeHHe TpaB IOPUIWYECKOTO JIMIA OPTaHU3ALUSIMU
TPYIAIIUXCS U MPEIPUHUMATENEH, UX (enepanusiMu
1 KoH(peepanusaMu He MOXKET ObITh TIOMYMHEHO YCIIO-
BUSIM, CIIOCOOHBIM BOCHPEMSITCTBOBATH MTPUMEHEHHUIO
MOCTaHOBJIEHUH CT. 2, 3 1 4». B 4. 2 cT. 8§ onpexnens-
€TCA, YTO «HAIMOHAJbHOE 3aKOHONATENbCTBO HE 3a-
TparuBaeT TapaHTHH, MPEAyCMOTPEHHBIE HACTOSIIECH
KonBeHmye#t, 1 mpuMeHsIETCS TaKuM 00pa3oM, ITOObI
He Hapymarh ux». CommacHo cr. 11, kaxmprii wieH
MexayHapoJHOM OopraHu3aluuu Tpyaa, Juisi KOTOpOTro
HacTosas KoHBEHIMsI UMeeT CHiTy, 00sI3yeTcs MpH-
HATh BCE HEOOXOIUMBIC M COOTBETCTBYIOIIHE MEPHI,
4TOOBI TAPAaHTHPOBATh PAOOTHUKAM M PadOTONATEISAM
CBOOOIHOE OCYIIIECTBIICHHE TIpaBa Ha OPraHU3AIHIO».

B cr. 4 Kouennmn MOT Ne 98 mpermycMoTrpeHa
HEOOXOIMMOCTh TIPHUHATHUS MEP «B IEISX MMOOMIPEHHUS
Y COCOOCTBOBAHMS MTOJTHOMY Pa3BHTHIO U UCIIONB30-
BaHUIO TPOIEIYPHl BENEHHS ITEPETOBOPOB HA JOOPO-
BOJIHOWM OCHOBE». BBejeHue ke KpUTepueB perpe-
3€HTATHBHOCTH TPO(COI030B IOJHOCTHIO MPOTHBO-
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MOJIOKHO IMOOIIPEHUIO, PA3BUTHIO U HCIOJIB30BAHUIO
MIPOLEAYPHI KOJJIEKTHBHO-IOTOBOPHOTO PETYIIMPOBaA-
HUA TPYAa, BeAb JOOPOBOIBHBIE 00bEANHEHHUS padoT-
HUKOB TIPH HECOOTBETCTBUM KPUTEPHUSIM JIMIIAFOTCS
BO3MOXKHOCTH CaMOCTOSATEIILHO BECTH KOJICKTUBHBIC
TIEPErOBOPHI 1 3aKIF0YATh KOJJIEKTUBHBIE JIOTOBOPBI.

Wrak, ycTaHOBJICHHEM KPUTEPHEB PEIIPE3CHTATHB-
HOCTH TTPO(COI030B YKpanHa HE BHITIOTHSET B3SITHIC
Ha ce0st o0s3aTeNbecTBA MO PATUPUIIMPOBAHHBIM
Kousenmusm MOT Ne 87 u 98, xoTopsie KacatoTcs
obecrieueHus MOTUTHKHU COIIMATLHOTO ITAPTHEPCTBA.
ITpu sTom Konsenmuu Ne 87 u Ne 98 orHocsaTcs k
yrcay 0a30BbIX B 001aCTH COLMAIBHOTO MapTHEP-
ctBa. «HopMbI 3TUX KOHBEHLIMH U PEKOMEHAALM B
COBOKYITHOCTH CO3JIal0T IEJIOCTHYIO CHCTEMY IIpa-
BOBOTO 00€CIeueHHUsI COIHMAIBHOTO MapTHEPCTBA U
CITy’KaT HOPUIAYECKON OCHOBOM MJIsI OpraHU3aluu
3 PeKTUBHO NEUCTBYIOMIECH CUCTEMBI COIHMATHLHOTO
MapTHEPCTBA Ha HAITMOHAILHOM yPOBHE», — OTIpeie-
nsiet B. Cranenko. Cam ¢pakT patuukanui KOHBEH-
UM, cojepxkanmx B cebe 0ojiee BHICOKUIN YPOBEHb
rapanTiii B cepe coUManbHOTO MapTHEPCTBa, MO-
3BOJISIET HE TOJIKO COBEPILEHCTBOBATH U Pa3BUBATh
MpaBoBYyIo 0a3y B 3TOi cdepe, HO U CO3JaeT AOIO0I-
HUTEIbHBIC MPEMSATCTBHS IS OTKa3a OT ITHX, yKe
3aKpeTIEHHbIX B 3aKOHOAATEIhCTBE, HOPM, CITOC00-
CTBYET BHECEHHUIO JIEMEHTOB CTA0OMIBHOCTH B ITPaK-
THKY peaJn3aIii COIMaIbHOTO MapTHEPCTBA B yCIIO-
BHSIX U3MEHSIOIIEHCS COIIMATbHO-IKOHOMUYECKOH U
MOJINTHYECKOM KOHBIOHKTYPBD» [4, c. 43].

Takum 00pazoM, KOHCTaTHPYEeM HECOOTBETCTBHE
4. 3 cT. 4, cT. 5, 6, 7 3akoHa Ykpaunsl «O coluaib-
HOM Juanore B Ykpaune» [7], 20, 24 3akoHa Ykpau-
Hbl «O mpodeccHoHaNbHBIX COK3aX, UX IMpaBax U
rapaHTusix JAeqaTebHOCTH» [12] monoxeHusMm crt. 1,
2,7, 8, 11 Kousenriun MOT «O cB0oOOj€ acconma-
MY U 3aIIATE TTpaBa Ha opranm3anuio» Ne 87 [10] u
cT. 4 Kousenuu MOT «O nprMeHeHUH MPUHILINAIIOB
MpaBa Ha OPTaHU3aINIO U Ha BeJeHHE KOJUIEKTHBHBIX
neperoBopoB» Ne 98 [11].

OOparuM BHMMaHHE W Ha TOT (akt, 4to B Mo-
nenbHoM 3akoHe «O comuansHOM napTHepeTe» [13]
MPEJCTAaBUTENSIMH PaOOTHUKOB OMPEAEIISIOTCS MPO-
(coro3pl, X 00BenWHEHMs (acconuamnuu), APYTUE
Mpo()COrO3HBIE  OpPTaHW3allUH, IPETyCMOTPEHHBIC
yCTaBaMH, B JIMIIE WX COOTBETCTBYIOIINX OPTaHOB,
WJIM WHBIE TIPECTABUTEIH, YIIOJTHOMOYEHHBIE padoT-
HUKaMU Ha MPEICTaBUTEIILCTBO HA 00IIeM COOpaHuu
(xorepenyn). Kak BUIUM, YCIOBHEM IOJHOMOY-
HOCTH MPOQ)COI030B SIBISIETCS YIIOJTHOMOYHBAHUE CO
CTOpOHBI pabOTHUKOB. O MPU3HAHWUHU TOCYAApCTBOM
UX penpe3eHTaTUBHOCTH peub He uueT. [Ipu stom oxn-
HUM W3 IPUHIIUTIOB CONMAIHHOTO MMaPTHEPCTBA OIpe-
JIENSIeTCS «IPU3HAHWE MPABOMOYHOCTH MPEICTaBH-
TEIhCTBA CTOPOH COIMAFHOTO MapTHEPCTBa». B To
xKe Bpems, B 3akoHe YKpauHbI «O COIMaTbHOM JHa-
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Jore B YKpauHe» IMPHUHIUIIOM OCYIIECTBIEHHUS €ro
B YKpaWHE OIpeNeNaeTcs «pernpe3eHTaTUBHOCTh U
[IPaBOMOYHOCTb CTOPOH UM MX MPENCTABUTENEHY, UTO
(haKTHYECKH O3HAYaeT YCIOBHE ONpEAEICHUsS CyOb-
€KTOB TIPO()COFO3HOM CTOPOHBI JJISI Y4acTUS B KOJI-
JIEKTUBHBIX TEPErOBOpax MO 3aKIFOYEHHIO KOJUICK-
THUBHBIX JIOTOBOPOB W COTJIANIEHHA, TPEXCTOPOHHHX
WIH ABYCTOPOHHHX OpraHax M B MEXIYHAPOIHBIX
MEpPOIPHUATHAX 110 KPUTEPHUSIM PETPE3CHTATUBHOCTH.

IIpoTuBOpEUNBEI U HOPMBI 3AaKOHOB YKPAauHBI 110
stomy Bompocy. Tak, B cT. 36 Koncturynuu Ykpau-
HEI [ 14] mperyCMOTPEHO, UTO, BO-MIEPBHIX, «IIpodec-
CHOHAJIBHBIE COIO3BI CO3JAIOTCS 0e3 MpenBapuTEeib-
HOTO paspelieHns Ha OCHOBE CBOOOIHOTO BBIOOpa
WX YIICHOB», BO-BTOPBIX, «BCE MpO(ecCHOHAThHBIC
COI03bl UMEIOT paBHBIE MpaBay. B Pemenun Kon-
crutyrmonHoro Cyna YkpauHs! oT 29 okTsa0pst 1998
Ne 14-pn/98 mo menry o mpodcorose, NeUCTBYIOMEM
Ha mnpeanpuatuu, [15] mpaBuiio paBeHCTBa IpaB
mpo(CO030B KOHKPETUZUPYETCS: «U3 COMEPIKAHUS
yacTH TpeThell cTarbu 36 KoHcTutynuum Ykpaussl
CleZlyeT, 4TO BCe NpO¢eCCHOHANBHBIE COIO3bI, KO-
TOpBIE CO3/1aHbI U JEHCTBYIOT COITIaCHO MX yCTaBaM
Ha TPEIIPUATHAX, B YUPESKIESHUIX, OPraHU3aIHIX,
UMEIOT rapantTupoBaHHble KoHcTutynued YkpauHbl
PaBHBIE TTpaBa JJIs 3aMIUTH TPYAOBBIX U COLUATBHO-
9KOHOMUYECKHX IIPAB M HHTEPECOB CBOUX YJICHOBY.

BeiBoabl. Takum o0pa3zom, BBeleHHUE KPUTEpPHU-
€B penpe3eHTaTUBHOCTH MpPOQCOI030B B YKpauwHe
JUISL UX y4acTHd B KOJUIEKTHBHBIX II€PEroBOpax ¢
LETbI0 3aKJIIOYEHHUsS] KOJIJIEKTUBHBIX JOTOBOPOB M
COMIallIEHU, B TPEXCTOPOHHUX WJIU JIByCTOPOHHHUX
opraHax ¥ B MEXJIYHAPOIHBIX MEPOTPUITHIX YETKO
HapyImaeT MPaBUJIO PAaBEHCTBA MPaB MPOQPCO030B U
UX OOBECIWHECHHH, PUHITAIT CBOOOABI acCOIMAITIHU
pabOTHUKOB AJIA 3aIIHUTHI M MPEIACTABUTEIHCTBA MX
IpaB U MHTEPECOB. DTO (DAKTHUECKH O3HAYAET Ha-
TUYre TpoOiieM HMMIIEMEHTAllMd MEeXIyHapOIHO-
MPaBOBBIX HOPM B c(epe MpeAcTaBUTENbCTBA MPO-
(coro3aMH KOJIJIEKTUBHBIX MHTEPECOB PaOOTHUKOB.
B uwactHoCTH, HOpMEI 4. 3 cT. 4, cT. 5, 6, 7 3akoHa
VYkpaunsl «O colluaibHOM IUANOre B YKpauHey, 20,
24 3axona Ykpaunsl «O mpodeccHoHaIbHBIX COIO-
3aX, UX MpaBax U FapaHTHIX JEATEITFHOCTH» HE CO-
OTBETCTBYIOT NIOJIOKEHUSM CT. 1, 2, 7, 8, 11 KoHen-
mnr MOT «O cB0o60z€e acconmaruy 1 3auTe mpasa
Ha opranm3anuio» Ne 87, ct. 4 Kousentun MOT «O
MIPUMEHEHUH MPUHIUIIOB MTpaBa Ha OpPraHu3aIuio U
Ha BEJICHUE KOJUICKTUBHBIX MeperoBopoB» Ne 98, cT.
36 Korcturynuu Ykpaussl.
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SUMMARY

The paper analyzes the current legislation of Ukraine, which stipulates the principles of the state policy in the field of
youth education. The author distinguishes the rule of law, which reflect the educational values and the course of public au-
thorities aimed at the implementation of educational policies. Analysis of the regulatory framework conducted on the basis
of the functioning of the institutions that are involved in the implementation of the state policy in the field of young people
education also considered laws that impact on educational policies and regulations indirectly bear the indirect educational
load. The author highlighted the prospects of development of legislation in the field of youth education.
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fkhk

B crarbe mpoaHanu3upoBaHO ACHCTBYIOIIEE 3aKOHOJATEIbCTBO YKPaUHbI, B KOTOPOM 3aKpEIUICHbI OCHOBBI TOCy/Iap-
CTBEHHOM MOJIUTHUKHU B C(i)epe BOCIIMTAHUSA MOJIOLCKHU. ABTOpOM BbIJCJICHBI IPAaBOBbIC HOPMbI, B KOTOPBIX OTPaKECHbI BOC-
MHUTATEeNbHBIC [ICHHOCTH, & TAKXKE KypC ASSITEIbHOCTH OPTaHOB OCYIAPCTBEHHOI BIIACTH, HANIPABJICHHBIA Ha PEaTH3aIHI0
BOCIIMTATEIBHON MOJUTHKU. AHAIN3 HOPMAaTHBHOM 6a3bl MPOBEIeH Ha OCHOBE (D)YHKLIMOHUPOBAHUS HHCTHTYTOB, KOTOPbIE
NPUHUMAIOT YYacTHe B pealn3aluy TOCyJapCTBEHHOW IOJHMTHKH B cepe BOCIUTAHHS MOJIOIEKH, TAKXKE PACCMOTPEHBI
3aKOHBI, B KOTOPBIX BIMSHUE HAa BOCIIUTATENEHYIO OJIUTUKY OIIOCPEAOBAHO U IIPABOBBIE HOPMBI HECYT KOCBEHHYIO BOCITH-
TaTeIbHYIO HArpy3Ky. ABTOPOM BBIJICJIEHBI IEPCIICKTHUBEI Pa3BUTHS 3aKOHOATENbCTBA B c(hepe BOCIIMTAHUS MOJIOZICHKH.

KoaioueBble ciioBa: rocynapcTBeHHas MMOJIUTHKA B chepe BOCIIUTAHUS MOJIOJCKH, 00pa3oBaTesbHas MOJUTHKA, MOJIO-

JACKHAs MOJIMTHUKA, BOCIIUTATCIIbHBIC ITPABOBLIC HOPMbI, BOCIUTATC/IbHBIC IEHHOCTU.

tatement of the problem. State policy in the
field of youth education is a component of the
course of social development, which is implemented
by the state in a variety of concepts and programs for
youth. Educational principles, which are implement-
ed in education and family education, determine the
activities of cultural institutions, the media, youth
organizations should be based on legal provisions
enshrined in the basic law of the state, but in this
case the state educational policy to be legitimate.
Background. Educating young people is an im-
portant factor in social development as a process of
purposeful socialization determines its future posi-
tion in life, civic consciousness and social activism.
The democratic development of society suggests
that the basic human rights and freedoms in abso-
lutely all spheres of public life, including the edu-
cational sector. Thus the analysis of the legal fixing
of state educational policy is necessary to determine
the legitimacy of the activities of the state to influ-
ence the education of the younger generation. The
article aims at isolating the current legislation of
Ukraine legal norms, which are fixed guidelines for
the development and implementation of state policy
in the education of youth.
The main material of the study. Most important
form of state management activities in a legal civil
society is right. As the Tsvetkov V.V., the right to es-
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tablish a measure of human actions, provides a socio-
political, psychological and organizational oriented
management act establishes the regulatory directive
executed based management, the rights and duties
(competence) of state bodies, their departments and
officials, establish the right balance between the level
of authority and responsibility of management, estab-
lishes the most efficient process management, sup-
ports proper organization and discipline of members
of the management process [11, p. 229].

The legal rules are necessary for public manage-
ment, since the law defines acceptable behavior and
possible regulator sets the contours and makes con-
tent management solutions, in the application of law
in the management of objectified right enshrined in
law or regulation etc.

Scientists determined that the high quality of the
legal regulation of state administrative process gives it
stability, legitimacy and effectiveness [10, p.164]. Le-
gal consolidation of social values and interests direct-
ly affects the efficiency of public administration in
the education of youth in the laws that regulate the
relations of education, displaying a degree of democ-
racy in a society, the principles of social justice, moral
qualities desirable youth and others.

The influence of law on public policy in general
and in particular in the education of youth, appears
to provide an adequate level of adjustability social
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relations, so it is regulatory consolidation education-
al goals, objectives and principles designed to de-
termine the balance between the existing traditions
in Ukraine, systems and innovations in the educa-
tion of young people, reflect the ideological basis of
educational policy in accordance with the defining
principles of the rule of law and civil society.

Basic legal principles of state policy in the ed-
ucation of young people in some way reflected in
many of the regulatory documents that are in force in
Ukraine since becoming an independent state. Leg-
islature, which is the legislation is divided according
to the application in different areas of functioning
society. Yes, there is legislation in education, in cul-
ture, in the economic sphere and so on. However, a
number of regulations highest legal force in force in
Ukraine generally regulate all legal in the state, in-
cluding the base form of legal regulation of relations
in the education of youth.

Thus, the first document in which tracked the ba-
sis of state educational policy is the Declaration of
State Sovereignty of Ukraine from July 16, 1990. In
this regulation, states that the Parliament of Ukraine
takes care of complete political economic, social
and spiritual development of the nation. Provisions
that are closely associated with the state educational
policy is a legal norm, “Development of Ukraine as a
state based on a realization of the Ukrainian nation’s
inalienable right to self-determination “[9]. There
is no doubt that effective education of the young-
er generation is essential for such development, so
consider this thesis a basis for legal regulation of the
first areas of education and youth.

The basis of the legal regulation of state policy
on education of young people is a constitutional
recognition of its principles. This background ac-
tivity of state and local government is enshrined in
Article 3 of the Constitution of Ukraine proposition
that a person’s life and health, honor and dignity,
inviolability and security are recognized in Ukraine
as the highest social value, and therefore, their pro-
tection is primarily deity of State [8]. Significant
educational potential of containing a number of con-
stitutional norms that reinforce democratic system
in Ukraine. This ideological diversity of social life
(Article 15), the human right to free development
of his personality (Article 23), right to freedom of
expression and belief (Article 34), freedom of belief
and religion (Article 35), freedom of establishment
non-governmental organizations to promote and
protect group interests (Article 36), the development
and functioning of the Ukrainian language, devel-
opment, use and protection of minority languages
in Ukraine (Article 10). These constitutional provi-
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sions governing the operation of all spheres of social
life, including the educational sector in particular.

The regulations, which in some way regulated
the relations of education of young people are given
different bodies of state power: the Parliament, the
President of Ukraine, Cabinet of Ministers, the vari-
ous ministries and departments. Such regulations,
which directly or indirectly reflect the basic situation
of public policy, there are many. Foundling content
regulations contain provisions that regulate social
relations in education, culture, family relations, the
activities of the media and others.

The main educational institution that provides
educational influence on the personality of the
young man has a family. Secured by the Constitu-
tion of Ukraine rule banning interference with family
life, but in some cases, the law fixed state activities
aimed at protecting the rights and interests of the
child or young man in case of violation. Relation-
ships between family members are governed by the
applicable law provisions of the Civil and Family
Code of Ukraine, other laws and subordinate regula-
tions. Most of the principles and priorities of the state
policy in the field of educational functioning family
as a social institution is reflected in the rules of the
Family Code of Ukraine. Thus, the defining prin-
ciples of state educational policy is reflected in the
articles 5 rule on priority of family education. This
norm is the basis for all activities to all branches
of power to address issues such as the definition of
residence and education of the child, creating fami-
ly-type homes, education of children in foster care
and more. In addition, Article 150, 151, and 152 of
the Code defines the rights and duties of parents to
educate the child that they can perform against the
interests of children. Responsibility of parents for the
upbringing of the child enshrined in Article 59 of the
Law of Ukraine “About Education” [4].

However, the researchers stress that the legisla-
tion of Ukraine in the field of family policy is more
declarative than practical. Golovchenko V, consid-
ers that Ukraine has not worked out a clear mecha-
nism for implementation and enforcement of rules
of family law relating to education and child pro-
tection, as at the present stage of development of
Ukraine’s top priority is to create a legal framework
for the education of youth in families , which would
fully meet international requirements and ensure the
implementation of the right of every young person
and provide the mechanism for protection of these
rights in case of violation [1, p.89].

Important social institution that provides educa-
tional influence on the younger generation is the ed-
ucation system. therefore educational content have
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majority of regulations governing the educational
relationship in Ukraine.

Educating teachers recognized an integral part
of the educational process, so isolating educational
activities in norms regulations is quite rare, but the
analysis of regulations allowing them to distinguish
educational activity. So in the preamble to the Law
of Ukraine “On Education” states that the aim of
education is the full development of human person-
ality, education of high moral character, forming
nationals capable of deliberate social choice, enrich-
ment of the basis of intellectual, artistic and cultural
potential of the people [4]. Article 6 of this law by
the principles of educational activities that also have
important educational content. Educating young
people is the main objective of non-formal educa-
tion, which is fixed in Art. 8 of the law of Ukraine
“On Extracurricular Education” as government pol-
icy in this area is aimed at creating conditions for
this task, which requires coordination of efforts of
the executive authorities, local governments, enter-
prises, institutions, organizations, associations and
families [7].

Serious social problems in the education of youth
necessitate active intervention of public authorities
in the functioning of the educational system, because
there are legislative attempts to consolidate the legal
framework for democratic education methods. Ex-
ample, in September 2009, the Ministry of Education
and Science of Ukraine developed the concept of na-
tional education, where the basic provisions of state
educational policy content of the national idea, which
acts as a basis of national education of youth, these
principles, purpose and objectives of the national pol-
icy on education, outlining its basic directions [3].

Development of this concept proves that in
Ukraine to the regulatory level the basic provisions
of the state educational policy, the content of the
national idea, which is the basis of national educa-
tion of youth. For example, educational activities in
schools is based on the concept of national educa-
tion, where these principles, purpose and objectives
of the national policy on education, outlining its
main lines. However, requires the development of
an effective mechanism for the implementation of
the regulations relating to the education of young
people, who will ensure the effective assimilation
of the younger generation cultural heritage of dif-
ferent nations provided that the Ukrainian national
identity.

National Strategy for Education in Ukraine until
2021 for Education identifies key trends and ideas
and ways to implement the provisions of the Nation-
al Doctrine of Education Development, implemen-
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tation of education reform over the next 10 years in
the new socio-economic conditions.

The aim of the national education sector is deter-
mined to ensure the conditions for the modern devel-
opment of society as a whole and each individual citi-
zen [6]. As one of the strategic directions to achieve
this goal is defined by developers to ensure the de-
velopment and socialization of children and youth, in
which the leading role played by education.

National education is a major priority, an integral
part of education. Its main purpose - the education
conscious citizen, patriot, gaining youth social ex-
perience, high international cultural relations, the
formation of youth needs and the ability to live in a
civil society, spiritual and physical perfection, mor-
al, artistic, aesthetic, labor, environmental culture.

Of particular concern in the development of the
draft strategy is the state of morals growing person-
ality, and the fact that the younger generation grow-
ing up in value not established society. The old so-
cial system with its values destroyed, the new is in
the making. Has not formulated a national idea, the
principles and content of morality, which would fa-
cilitate the consolidation of the Ukrainian people in
the development of civil society and the rule of law.

Confirming decisive importance in the develop-
ment of national self-identification Ukrainian Youth
linguistic component developers highlighted in the
document component of the strategy language edu-
cation. The experts noted that the national law and
practice regulating national processes in education
formed in accordance with international standards
and recommendations set forth in the Universal
Declaration of Human Rights, the Framework Con-
vention for the Protection of National Minorities,
the European Charter for Regional or Minority Lan-
guages, the Hague Recommendations of the High
Commissioner on the rights of national minorities to
education and other documents.

A strategy based on the current regulations gov-
erning the legal relations in the sphere of educa-
tion. Developers determine among such laws of
Ukraine “On Education”, “On social work with
children and young people”,”On the health and rec-
reation of children”, “On Vocational Education”,
“On the Rehabilitation of the Disabled in Ukraine”,
“On Preschool Education”, “On General Secondary
Education”, “On Extracurricular Education”, “On
Higher Education”, “ Child Protection “,” On Sci-
entific and Technological Activities “,” On Physical
Culture and Sports “,” On Social Services “,” On in-
novation “and others. According to these laws, reg-
ulations adopted various regulations that determine
areas of law relevant pos used.

79



JURNALUL JURIDIC NATIONAL: TEORIE S PRACTICA « HALIMOHAJIGHBIIT IOPH/MUECKHIT KYPHAIL: TEOPHA 1 TIPAKTHKA « NATIONAL LAW JOURNAL: TEORY AND PRACTICE

The need for scientific separation of state edu-
cational policies into a single policy type supported
by the development of regulations in the educational
field, carried out jointly by several ministries. In-
stance, an example of this by-law is a joint decree
of the Ministry of Family, Youth and Sports, Min-
istry of Education Ukraine, the Ministry of Defence
of Ukraine, Ministry of Culture and Tourism of
Ukraine from 27.10.2009 Ne 3754/981/538/49 «On
approval of the concept of national-patriotic educa-
tion of youth”.

Note that the traditional classification of educa-
tion in the education sector is wrong, because in ad-
dition to educational institutions significant educa-
tional impact on young people engaged as cultural
institutions and the media, because the regulation
of the activity of these areas has a significant edu-
cational potential, which requires scientific analysis
legislation in the sphere of culture, in particular.

The current document governing one of the main
species cultured at her work - publishing - is the Law
of Ukraine “On Publishing”. This law defines the
general principles of publishing, regulates the orga-
nization and proceedings of publishing, distributing
publications, relationships and functioning condi-
tions of publishing [5, p. 20]. In our opinion, this le-
gal act must be the foundation for the development
and implementation of state educational policy, be-
cause under the Constitution of Ukraine, this Law is
intended to promote national cultural development of
the Ukrainian people, the citizens of Ukraine of all
nationalities, strengthening their spirituality and mo-
rality, access members of society to universal values
that unquestionably proves its educational value.

Article 3 defined purpose and objectives of pub-
lishing. These include educational value, in our
opinion, are:

- Focus on meeting the cultural needs of the in-
dividual, society and state in the publishing brand
products for all citizens of Ukraine, regardless of
race, color, political, religious or other beliefs, sex,
ethnic or social origin, property, residence, language
or other signs;

- Creating opportunities for self-expression of
the individual author;

- The right to freedom of opinion and expression,
the freedom of expression and belief;

- Promotion of national and cultural development
of the Ukrainian people;

- Access of Ukrainian society to universal val-
ues;

However, Article 5, which defines the basic prin-
ciples of state policy in the field of publishing, the
educational aspect of publishing activities reflected
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indirectly and rarely monitored. Thus, the law stip-
ulates that the policy in publishing belongs to the
Parliament of Ukraine, and it is intended to imple-
ment the Cabinet of Ministers, which should direct
and coordinate the work of ministries and other au-
thorities in this field. Also declared that state policy
is aimed at supporting the development of national
publishing, content publishing in Ukrainian market,
the library, the needs of academic and research in-
stitutions, the Armed Forces of Ukraine and other
military units, law enforcement agencies, enterpris-
es, institutions and organizations necessary publica-
tions official language. This in our view is displayed
verbal component of state educational policies that
find embodiment in programs and activities to imple-
ment the declared law. Also, the executive charged
with supporting minority cultures and priorities for
issuance of necessary social issues, are those publi-
cations that provide national needs [5, p.20]. Con-
sequently, this legal provision is the need to address
the issue of determining priorities and social and na-
tional needs. Also the law by way of public policy
in the publishing business: public procurement, tax,
customs and currency regulations.

Analyzing public policy in Eastern Europe and
Ukraine, in particular, foreign scholars point out
that the documents published in the policy-making
process can only contain general information and
knowledge that can be used at any stage of the policy
process, but can also focus on one or more stages of
the process [12, p. 16].Indeed, analyzed above Con-
cept of national patriotic education covers only spe-
cific areas of government educational policy. Agree
well with the observations of foreign scholars focus
of these documents may vary from offering policy
alternatives and recommending policy options (ex-
ample , regional educational programs) to promote
a particular model of policy implementation, and
evaluation Preferred Alternative. Unfortunately,
policymakers in the education of young people are
not given document that provides specific model
implementation of such policies and existing regu-
lations are declarative and general.

Recognized is the claim that the regulations are
abstract forms of conventional reality, requiring
conversion to real life [2, p. 26]. In other words, the
legal provisions (provisions of laws, concepts, and
other regulations) are embodied in actions, behavior
and activities of individuals and legal entities, as is
the implementation of state educational policy.

Conclusion. Educational content with regulations
that govern social relations in various fields: educa-
tion, culture, media, family and other duties. Practi-
cal implementation of the constitutional provisions
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and other regulations, which reflect the basic princi-
ples of education of young people facing significant
barriers caused by the reform of the social system
and, in particular, negative trends in the economy,
education, health, culture and more. So clear regula-
tion provides state educational policy legitimacy, le-
gality mode creates, establishes objectively reason-
able technical requirements for the education of the
younger generation, and thereby create conditions
for achieving public educational purposes.
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SUMMARY

The article deals with the problem of contractual interpretation in the Ukrainian civil law. Findings of investigation
demonstrate that the main cause of conflict between the legislation and judicial practice is the absolutization of the literal in-
terpretation doctrine in Ukraine. Encouraged to promote the convergence of the English and Ukrainian jurisprudences. The
comparative analyses leads to the conclusion that in order to harmonise the contract interpretation rules in force in Ukraine
with European law, first of all it is necessary to remove the found differences.

Key words: Ukrainian civil law, judicial practice in Ukraine, contractual interpretation, literal interpretation doctrine.

L

B crarbe paccMarpuBaeTcs nmpoOieMa MHTEPIPETALUH JIOTOBOPOB B YKPAMHCKOM TPaKAaHCKOM IpaBe. Pe3ynbTaTsl
HCCIICIOBAHUS TIOKa3bIBAIOT, YTO OCHOBHOM NPHYMHON KOH(IMKTA MEXKIY 3aKOHOIATEIBCTBOM M CYICOHOW MPAKTHKOH
SIBIIIETCS] A0COMIOTH3ANMS JOKTPUHBI OyKBaIbHOTO TOJKOBAHUS B YKpauHe. PexoMeHmyeTcsi comeiicTBOBaTh COMKEHHIO
JOKTpHUH AHIIUUCKOTO U YKpanHCKOTO Ipana. CpaBHHTeHBHBIﬁ AHaJIu3 MPUBOAUT K BBIBOAY, YTO B LCIAX rapMOHU3AINU
JICACTBYIONIMX B YKpPaWHE MPABWI TOJNKOBAHHS JOrOBOPa C €BPOMEHCKHM MPAaBOM, B TEPBYIO OdYepelb, HEOOXOTHMO
YCTPaHUTD BBISIBJICHHBIC PA3TIHYHSL.

KaroueBble cjioBa: rpakIaHCKOE MPaBO YKpawWHbI, CyAecOHAas NMPaKTHKA B YKpauHE, MHTECPIPETALHs JIOTOBOPOB,

JAOKTpHHA 6yKBaJILHOFO TOJIKOBAaHHA.

A. Introduction: Con-
tracts

According to the historical tradition in Ukraine
and other post-Soviet countries, the concept of ‘Le-
gal Interpretation’ means statutory interpretation of
only law not that of contracts.

This thesis is confirmed by the most authoritative
in Ukraine 6-volume ‘Juridical Encyclopaedia’ (edi-
tor-in-chief - academician Iuriy S. Shemshuchenko;
1998—2004). The entry ‘Interpretation of Contracts’
or ‘Contractual Interpretation’ is absent from the
edition. This makes an impressive case in favour of
the reality of the legal interpretation tradition now.

Like in other countries there are three basic in-
terpretation theories in Ukraine,: (1) literalism, (2)
objectivism, (3) subjectivism [1, p. 17-34]. It is the
first (literalism) that is leading. Let us examine this
using the material of Ukrainian legislation.

B. Transactional Interpretation Rules: Legal
novels or ‘Old Maid’

Notes of historical interest are appropriate here.
It is generally known, that the previous Ukrainian
codified civil acts, namely the Civil Code of the
Ukrainian Soviet Socialist Republic (Ukr.SSR) of
December 16, 1922 (brought into force on February
1, 1923) and Civil Code of the Ukr.SSR of July 18,

Interpretation-free
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1963 (brought into force on 1 January 1964) did not
contain principles and rules of contractual interpre-
tation.

For the first time during the Soviet period, the or-
der of contractual interpretation was provided for by
Soviet Model Civil Code, that was entitled as ‘Fun-
damentals of Civil Legislation of the USSR and the
republics’ (May 31, 1991). The term ‘interpretation
of contract’ was given in article 59 of this Act. As a
result of the collapse of the Soviet Union, ‘Funda-
mentals - 1991 were not officially implemented in
the legislation of Ukraine.

Ukrainian legislative terms ‘interpretation of the
contents of a transaction’ and ‘interpretation of the
agreement provisions’ were introduced by the cre-
ators of the Civil Code of Ukraine on January 16,
2003, which came into force on 1 January 2004.
So this Code establishes very important legislative
innovations - the rules of interpretation of transac-
tions (Article 213) and contracts (Article 637, which
makes reference to art. 213) [2].

Parts One and Two of Article 213 outline a range
of persons who are competent to interpret transac-
tions (contracts):

1. The contents of a transaction can be interpreted
by a party (parties).
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2. At the request of one or both parties, a court
may take a decision on the interpretation of the con-
tents of a transaction.

Analysis of the follow content of this article (parts
3 and 4) clearly indicates that this norm is based on
the literalism theory.

3. In the interpretation of the contents of a trans-
action, the meaning of words and expressions uni-
form for the whole content of the transaction and the
meaning of terms generally accepted in the appro-
priate field of relations shall be taken into account.

In case the literal meaning of words and expres-
sions as well as the meaning of terms generally ac-
cepted in the appropriate field of relations does not
allow establishing the content of certain parts of the
transaction, the content shall be established by com-
paring the relevant part of the transaction with the
content of other parts thereof, its general content and
intentions of the parties.

4. Where it is impossible to establish the true will
of the person that concluded the transaction on the
basis of regulations set forth in paragraph 3 of this
Atrticle, the purpose of the transaction, the contents of
previous transactions, the established practice of re-
lations between the parties, business circulation cus-
toms, subsequent conduct of the parties, the text of a
typical contract and other circumstances that are of
considerable importance shall be taken into account.

For reasons of space we omit the proof of the
true sources of these legislative approaches to the
interpretation of contracts. Suffice it to say that Ar-
ticle 213 of the Civil Code of Ukraine nearly verba-
tim et literatim (word for word ) duplicates Article
426 (‘Interpretation of a contract’) of the model of
Civil Code for the States of CIS, which was adopted
by the Inter-Parliamentary Assembly of the Com-
monwealth of Independent States in 1994-1995 and
then enacted by most States, sometimes with certain
modifications.

Other acts of the Ukrainian legislation do not
regulate the interpretative process. For example, the
Economic Code of Ukraine (January 16, 2003 # 436-
IV) does not contain any rules of interpretation.

It is fair to it has to add that principles and rules
of interpretation of contracts have a different con-
ceptual basis in the current legislation of Moldova,
which, unlike Ukraine, is an official member of the
Commonwealth of Independent States (CIS).

Thus, the Civil Code of the Republic of Moldo-
va, which contains specific Chapter VI (‘Interpreta-
tion of a contract’ art. 725-732), states that (1) The
contract must be interpreted in accordance with the
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principle of good faith. (2) The contract shall be in-
terpreted according to the common intent of the par-
ties, without confining them to the literal meaning of
the terms used. (Article 725. Principles of Contract
Interpretation) [3].

C. Brief theoretical notes: The formal resem-
blance

There is one remark of particular significance —
literality is the first criterion for the authentic under-
standing of the legal text in English law too.

Nothing can be said against it. As early as the
17th century, in Confession of Faith Ratification Act
1690 (law in force) was prescribed:

AN oath is to be taken in the plain and common
sense of the words without equivocation or mentall
reservation It cannot oblige to sin but in any thing
not sinfull being taken it binds to performance al-
though to a mans own hurt nor is it to be violated
although made to hereticks or infidels [4].

Whatever the appearances, such legislative inno-
vations (as those in the Ukrainian Civil Code) give
rise to questions, rather than answers.

The fact is that the Ukrainian literal interpre-
tation rule is not balanced by other principles, the
golden rule [5] and mischief rule [6] in particular as
is the case in English law.

Such a coherence of these three ways combines
modes of contextual and purposive interpretations
on the basis of common sense. As is often the case
a combination of different rules compensates for the
main drawback of the principle of literal or textual
interpretation — its tolerance for absurdity [7].

There is no need to delve into the theoretical as-
pects of the choice of the dominant interpretation
theory. But there is a nature-imposed necessity for
investigation of the applicability of the literal inter-
pretation doctrine in the context of Ukrainian reality.

D. Alarm situation: Litigation v. Legislation

It is a safe bet, that among all the contractual is-
sues of hermeneutics the interpretation of the arbi-
tration clause by the courts of Ukraine is the most
difficult problem.

What is the reason for that?

It appears that the similar situation develops for
one simple reason. In accordance with the prevail-
ing legal doctrine in Ukraine, epy jurisdictional mo-
nopoly is the exclusive competence of the state and
traditionally refers to the sphere of vital interests of
the government.

In this connection it should be noted that in 2005
the Ukrainian Legal Group for the World Bank un-
der the grant of the Government of the Netherlands
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proposed many amendments, which should be made
to the Civil Code, primarily the following:

— to add provisions that allow for the protection
of civil rights not only in the courts of the state court
system, but also in arbitration tribunals and interna-
tional commercial arbitration;

— to limit the right of the courts (the state court
system), stipulated in Article 213 of the Civil Code,
to make decisions concerning the interpretation of
the contents of a production-sharing agreement [8].

These proposals have already been implemented,
but only partially.

Cautious optimism is largely related to a set of
laws introducing amendments to the procedural leg-
islation of Ukraine in arbitration-related matters.

These laws ware adopted by The Ukrainian Parlia-
ment at the beginning of 2011 and the amendments
have filled many gaps in Ukrainian legislation.

Ukrainian lawyers point out that the provisions
of the laws raise certain concerns: ‘The imperfect
wording of the said laws provides an opportunity
for ambiguous interpretation of their provisions.
Only with progression of time and through forma-
tion of court practice in this regard will real meaning
and significance of these provisions for arbitration
in Ukraine be established’ [9].

However, there is conflicting case law on this is-
sue in our country, as noted by Ukrainian experts
and practitioners in the field of arbitration.

The illustrative cases for that are controversial
decisions of the Supreme Court of Ukraine and one
of the Regional Commercial Court. Back in Octo-
ber 2010, the highest court in Ukraine refused to
recognize an award because of ambiguities in the
wording of the arbitration clause. On the other hand,
just several weeks before the Supreme Court’s deci-
sions came out, the Regional Commercial Court of
Cherkassy upheld an arbitration clause providing for
arbitration ‘at the claimant’s location’[10].

This thereby introduces doubts about sufficient
predictability of judicial decisions by the Ukrainian
courts on recognition and enforcement of foreign ar-
bitral awards.

In these cases the unification of legislative acts
does not help, because the state courts in our coun-
try have the opportunity to hide behind the letter of
the law and the contract and to realize their own in-
terests legally, calling that ‘protection of the public
interests of the state’.

Thus the problem of application of law is not just
a matter of legal technique, but a question of legal
interpretation or understanding of the law.
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E. Conclusion: How could it be otherwise?

Ukrainian civil and procedure laws are certainly
changing and will change, but a more modernistic
view of legislators and the judicial community does
not seem to be developing in the near future in our
country. At least, it is not to happen by itself, with-
out any influences or interference from the outside.

Of course, there is an all-sufficient way, which
was given by the great Confucius. ‘It does not mat-
ter how slowly you go so long as you do not stop’.
Unfortunately, it requires unlimited resources of
time and people.

However, there is a proven way toward Supreme
Justice, which gives the necessary result just now.
That is the use of common case law by Ukrainian
persons.

So, English law provides all the necessary pro-
cedural grounds for consideration of international
contractual disputes in the courts of common law.
In this context we must refer to the ancient general
legal principle jura novit curia (the court knows
the law) and the three modern common law pre-
sumptions of the foreign law [11]. Thus in a deeper
sense, this principle and the presumptions allow any
combination of foreign and English laws to resolve
conflicts of jurisdiction and qualifications.

Incidentally, the Ukrainian legislator recognizes
the unpopular in continental Europe, but implement-
ed in Britain, idea of ‘legal biotechnology’, mean-
ing the possibility of ‘dividing’ a legal act into parts,
these to be governed by different legal systems [12].
This technique is provided by Law of Ukraine ‘On
Private International Law’ (Article 5) [13].

Oscar Wilde cleverly said: ‘Experience is sim-
ply the name we give our mistakes’. European ex-
perience of justice shows that the English courts are
more suitable for merchants than consumers. This
attitude contrasts with the Ukrainian courts and arbi-
tral practice and it should be interesting for our busi-
ness. It is surprising why this interest is not realized
widely enough? The unconscious behavior is caused
by the path dependence of Ukrainian businessmen.
Threats and difficulties cause people to do what they
repeatedly did in the past.

This leads to the conclusion that there is a need
for more study and promotion of the English law
in Ukraine. This should be joint work for the Brit-
ish and Ukrainian lawyers. That is not ‘child’s play’,
but it can give a solid, fundamental result - the real
coming into effect of the contractual freedom in our
country.

And finally, one of the first steps in this direction
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is the establishment of the new academic discipline
‘European coatract law’ at Kyiv National Econom-
ic University named after Vadym Hetman in 2008.
Of course, the English law of contracts is a common
thread in this course.
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INTELLECTUAL PROPERTY PROTECTION IN TIME AND SPACE

Alina GONCHAROVA,
PHd, senior lecturer the Faculty of Law Sumy State Unaversity

SUMMARY

The article is devoted to the current stage of development of intellectual property. Referring to the concept of intellectual
property and its contents, it is noted that this category has a fairly long history of its development, as, in effect, and any other
civil institution owes its appearance to the general laws of development of society, having a dominant evolutionary path.
Stages of development of the institution of intellectual property are explained primarily by economic conditions and legal
traditions of each country and are caused by them. Intellectual property protection promotes the use and further develop-
ment of local inventive and creative talents and accomplishments, the maintenance and preservation of national capacities
in the field of intellectual property, investment attraction.

Keywords: intellectual property, patent, copyright, lawsuit, criminal liability.

skeksk

Crarhs MOCBAIICHA COBPEMEHHOMY 3TAITy Pa3BUTHSI IPpaBa HHTEIUICKTYaIbHOW cOOCTBeHHOCTH. ObOparasich
K MIOHATHIO HHTEJUIEKTYaJIbHONH COOCTBEHHOCTH U €T0 COACPKAHHUIO0, OTMEUEHO, YTO TaHHAas KaTeropus obIanaeT
JIOCTaTOYHO JIUTEIHLHON NCTOPHEH CBOETO Pa3BUTHS, KaK, B CYIITHOCTH, U JIF0O00H MHOM IpaskIaHCKO-TIPaBOBOM
WHCTHUTYT, OOS3aHHBIN CBOMM TOSBICHHEM OOIIMM 3aKOHOMEPHOCTSIM Pa3BHUTHS OOIIECTBa, UMEIOIINM JJOMH-
HaHTOH JBONIONMOHHBIN IMyTh. DTaNbl Pa3BUTHI WHCTHTYTA WHTEIUIEKTYaJIbHOW COOCTBEHHOCTH OOBSICHSIIOTCS
MIpe’KIe BCETO SKOHOMHYECKHMH YCJIOBHAMHU M MIPABOBBIMH TPAIUIIUSAMH KaXKAOH KOHKPETHOUW CTpaHbI U 00Y-
cioBieHbl nMu. OXpaHa MHTEIUIEKTYaIbHONH COOCTBEHHOCTH CIIOCOOCTBYET HCIIONIb30BAaHUIO U JajbHEHIIEMY
Pa3BHUTHIO MECTHBIX H300PETATENBCKUX U TBOPUECKHX TAIAHTOB U JOCTH)KEHUH, MTOIEPKAHUIO U COXPAaHEHUIO
HaIlMOHAJBHHOTO MMOTEHIIMANa B c(pepe HHTEIIIEKTYaNbHOM e TeNIbHOCTH, IPUBJICYSHHIO HHBECTUITHH.

KuroueBble c10Ba: WHTEIUIEKTyallbHAsI COOCTBEHHOCTb, MTAaTeHT, aBTOPCKOE MPaBO, UCK, YTOJIOBHAS OTBET-

CTBCHHOCTbD.

tatement of the Problem. Issues of intellec-

tual property rights in the world today came
to the fore and become not just a legal or commercial
matter. Due to the comprehensive intellectualization
of the world economy, they are increasingly becom-
ing a political issue related to economic security and
require strategic approaches to their solution. The
processes of intellectualization reached extremely
high intensity unthinkable a decade ago.

In Ukraine, the increased attention to the protec-
tion of intellectual property rights associated with
obtaining its independence. Relations in the field of
intellectual property are governed by separate provi-
sions of the Constitution, civil, economic, customs
and the Criminal Code, the Code of Administrative
Offences, the procedural codes and special laws. In
addition, Ukraine is a party to many international
treaties on intellectual property.

During the transition of the country to a market
economy legal system has undergone a sea change.
This applies to the legal standards governing the
creation, legal protection and use of the products of
intellectual creativity, in particular copyright and re-
lated rights.

Nowadays, innovations account for most of hu-
man life. Innovations has become a profitable com-
modity, because they can pass on certain conditions
for the use of others, or even to sell. This often leads
to violations of intellectual property rights, and
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therefore it needs to be protected and the protection
of that in the future we, and consider [1]/

According to Art. 54 of the Constitution guarantees
the freedom of literary, artistic, scientific and techni-
cal creativity, intellectual property protection of their
copyrights, moral and material interests resulting from
various types of intellectual activity. Every citizen has
the right to the results of their intellectual and creative
activity, no one can use or distribute them without their
consent, except as provided by law [2].

From the first sources, it can be assumed that the
premises of intellectual property rights in Ukraine al-
ready contained in the Bible - the ancient monument of
literature, among other things, to date, has become the
most common book in the world. The Bible indicates
millennial development of legal ideology and contains
legal to install a fully material world.

There is no point in creating a complex security
system and protection of the rights and the dissemina-
tion of information about the protective rights of intel-
lectual property, if the owners of these rights will not
be able to protect their rights. In order to prevent fur-
ther infringement and compensate for the losses arising
from the violation of these rights, they should be able
to defend their rights.

After an object is created and intellectual property
protection document attached to his right, there comes
an important stage in its life cycle - inclusion into the
economy [3]. At this stage the object of intellectual

APRILIE 2014



JURNALUL JURIDIC NATIONAL: TEORIE $I PRACTICA » HAIAOHAJIBHBII FOPUIAYECKUIT KYPHAJL: TEOPHA M TIPAKTHKA « NATIONAL LAW JOURNAL: TEORY AND PRACTICE

property rights holder brings profit or other benefit,
in fact something for which he was created. However,
once the information about the object of intellectual
property becomes known unscrupulous competitors,
they are tempted to use it to their advantage. In this
case, the rights of the offender is in a more favorable
terms than the right holder: it does not bear the costs
at the stage of creation and protection of intellectual
property. In addition, it can be finished production base
for the study of intellectual property, while the franchi-
sor must spend more time and resources to create it.
Therefore infringer can quickly produce products with
the use of intellectual property and promote it on the
market at a lower price than the holder of the intel-
lectual property. This development not only violates
the rights of a particular copyright holder, but it also
has serious implications for society in general, slowing
its social and economic development and complicating
the civilized cooperation with other countries.

Relevance. Nowadays protection factor is particu-
larly important, since the rapid development of tech-
nology, it is possible rights violations in such volumes
that were not possible before. Therefore, without the
proper law enforcement infrastructure to provide both
protection and restricting access to other similar rights,
the system of intellectual property protection can not
be effective.

Disputes relating to the infringement of intellectual
property under the jurisdiction of the courts of general
jurisdiction, and the Supreme Economic Court.

In case of violation of the rights of the victim files a
claim - a statement addressed to the court, sending the
right - the judge in order to protect personal or property
rights. In the search application must contain a form of
protection (prohibition to do any act, damages, etc.),
the size of the damage, are evidence of the validity of
claims, any action, damages, etc.), the size of the dam-
age, are evidence of the validity of claims .

As a general rule of civil procedure specific civil
case is generally seen at the location of the defendant.
In any proceedings for infringement of intellectual
property rights addressed two main issues. The first is
connected with the establishment or failure to the fact
of use of intellectual property, protected. Second - the
definition of the amount of damages to be recovered
from the defendant to the plaintiff.

The owner of the rights under copyright may re-
quire the receiver:

* recognition of the rights of the owner;

« restore the situation that existed before the law;

* cessation of the acts that infringe or threaten to
infringe;

» damages, including lost profits like.

If as a result of illegal use of intellectual property
rights violator received the income, the victim has the
right to claim compensation for loss of profits in the
amount not less than the amount of such income.

If at the same time with the violation of property
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rights violated the moral rights of the author, it may
require property compensation for moral damages, the
amount of which is determined by the court. Violation
of the rights of authorship is to assign the results of
someone else’s creative work and an attempt to present
the results of its own development.

The use of civil penalties for taking the time right
under intellectual property rights are possible within
the general term of the claim, that is, within three years
from the date on which the holder knew or should have
known about the violation of their rights.

In the UK, Germany and several other countries
have specialized patent courts. This allows you to fo-
cus or center the experience of solving patent disputes,
to create conditions for the proper and uniform appli-
cation of the regulations to reduce the number of in-
stances that are considered controversial.

In Ukraine there is no patent court, but there is
a practice of creating judicial boards for intellectual
property, for example, the Supreme Economic Court
of Ukraine. In these colleges are working judges
with special training in intellectual property and can
therefore competent to settle disputes on intellectual
property.

Along with the rules of civil rights under copyright,
the legislation also provides for criminal liability

Ukraine’s legislation also provides for criminal-law
penalties for illegal encroachment on commercial se-
crets. Criminal offense is the illegal collection for the
use of information constituting a trade secret (industrial
espionage), if it causes damage to a business entity. As
punishment, provided the use of a fine of 200 to 2000
tax-free minimum incomes, or imprisonment from 2 to
5 years, and so on.

Bringing to justice the perpetrators of specific
crimes does not preclude claims for damages.

A special case - the protection of rights to “intellec-
tual property object when crossing the border. Customs
Code of Ukraine goods and other items made from the
infringement of intellectual property rights can not be
both imported and exported through the customs bor-
der of Ukraine.

In the judicial dispute resolution occupy an impor-
tant place of proof. There are three forms of evidence,
“documentary evidence” - evidence provided in writ-
ing or in the form of a document, “physical evidence”
- evidence that exists in the form of objects, “witness”
- the oral testimony of witnesses and experts. The pres-
ence of a title of protection - patent or certificate is an
important proof.

So, the whole system of mutually agreed rules on
the protection of intellectual property rights of current
legislation of Ukraine does not. A significant drawback
of the system of protection of intellectual property is
also its very low efficiency. Infringers of intellectual
property rights are not afraid to use them by the appli-
cable laws of the sanctions. Sometimes proceeds from
the misuse of someone else’s work or object of related
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rights within the established penalties in the hundreds,
if not thousands of times, and more than cover the costs
incurred.

Want a more rigid system of intellectual property
protection, the use of which has ever discourage the
offender desire to use the product incorrectly or object
of related rights.

The disadvantages of the current system of intellec-
tual property protection is the lack of specialized courts
and judges, there is a shortage of qualified profession-
als in this field, resulting in relatively long processing
times even very complex cases concerning infringe-
ment of intellectual property rights.

Another reason for the lack of effective protection
of intellectual property rights are numerous opportuni-
ties to avoid the responsibility of the offender for fail-
ure to have the court’s decision on the case in favor of
the plaintiff, which gives him the opportunity to delay
implementation for many years.

Finally, it should be noted that among the main
causes of insufficient effectiveness of intellectual prop-
erty protection Ukrainian individuals and businesses is
the lack of state funds for patenting and implementa-
tion of registration procedures abroad, a low level of
legal culture in the country, lack of knowledge and in-
formation on the procedure for the protection of intel-
lectual establishments abroad [4].

Ukraine is a relatively young independent state, so
we have some inconsistent legislation that regulations
governing the same public relations contain contradic-
tions in its standards. However, based on the experi-
ence of more developed countries, we have to over-
come these gaps and inconsistencies and bring national
legislation in the field of copyright and related rights in
accordance with international law.

To resolve these problems we would like to identify
the main areas of improvement:

Providing an international legal environment:

- To do this, add the existing program of Ukraine’s
integration into the European Union with regard to
specifying the institutional and financial resources
necessary for the implementation of measures aimed at
protecting intellectual property;

- It is necessary to examine the feasibility of
Ukraine’s accession to several international conven-
tions and agreements;

- It is necessary to develop a set of long-term mea-
sures to adapt the national patent system to the pa-
rameters of the European patent system and European
trademark system.

2) Ensuring the development of the domestic legal
framework:

- In this area, the number one priority - work to
eliminate inconsistencies between different laws and
regulations on intellectual property;

- A necessary and adopting a law on the establish-
ment of the Patent Court of Ukraine as a body of spe-
cial competence competent to deal with controversial
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issues in the field of intellectual property rights in
administrative proceedings, including the protection
against unfair competition related to intellectual prop-
erty rights.

3) The organization of management and infrastruc-
ture development in the field of intellectual property:

- Important tasks in this area is to ensure an appropri-
ate level of coordination between ministries and agen-
cies through regular meetings of the Inter-Ministerial
Committee on the protection of intellectual property,
as well as the adoption of a resolution on the establish-
ment of ministries and departments of the divisions on
issues of intellectual property rights;

- Necessary measures to expand the network of re-
gional organizations in the provision of a wide range
of services in the field of intellectual property, as well
as measures to harmonize national statistics on intel-
lectual property rights in accordance with international
standards in this area;

- Intensify the process of creating non-governmental
organizations for the protection of intellectual property.

Conclusions. Summarizing all the above, it should
be noted that the implementation of these proposals will
contribute to the further development and improvement
of'the system of protection of intellectual property rights
in Ukraine, boost economic development and improve
the international image of our country [5].

In Ukraine the right to intellectual property is a
relatively new legal phenomenon, although based on
the same principles as in other countries, but not yet se-
cured properly either materially or structurally Frames.
One should not forget the reality: a significant crimi-
nalization of all branches of power, corruption, poor
law-abiding population, low level of wealth of the
general population, in particular young people and the
problems of her employment, which leads to the forced
purchase of counterfeit goods. Basically, the practice
shows that violators of copyright and related rights are
young people who know how to copy the technical fea-
tures of the carriers. In addition, weakened public legal
ways of protecting intellectual property rights.

The current legislation of Ukraine in the sphere of
intellectual property principles laid a solid enough le-
gal protection of intellectual creativity. However, in as-
sessing the legislation was generally positive, though it
should be noted some of its shortcomings.
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PROCEDURE OF DELIVERY: LEGAL FRAMEWORK
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SUMMARY

This paper analyzes the procedure of delivery, namely legal framework. Among the grounds for bringing appropriate
differentiated detection in individuals with signs of forgery of documents or documents which it has illegally. In order to
establish a person suspected of an offense, the authorized person shall have the right to inspect public documents certifying
their identity and other documents necessary to clarify the question of the observance of rules, supervision and control over
the implementation of responsible, in particular, the police.

Key words: delivery, detention, drive, administrative coercion, police, offender, citizens, administrative district.

*k%

B craree mpoaHanmu3HpoBaHa NpOLEAypa IOCTaBKH, a HUMEHHO IpaBOBbIE OCHOBHL. Cpelny OCHOBaHMI HOCTABKH
1e7ecoo0pa3sHo BBIAETATh BBISBICHHS Yy JIMIA IOKYMEHTOB C TNPH3HAKAMH MOIJIENIKH WIH JOKYMEHTOB, KOTOPBIMH
oHa obOmagaer HempaBoMepHO. C MENbIO YCTAHOBICHHUS JIMIIA, IMOMO3PEBAEMOr0 B COBEPINCHHH MPABOHAPYIICHUS,
YIOOJIHOMOYCHHBIC JIUlla UMEIOT MPABO IMPOBEPATH Y I'pakKJiaH JOKYMCHTBI, YIOCTOBEPAIOMINE UX JIMYHOCTD, a TAKXKEC APYTUC
JIOKYMEHTBI, HEOOXOAMMBIE [UTs BBISICHEHHsI BOTIPOCa O COOMIOCHIHU MPABUII, HAJ30P U KOHTPOIb 3 UCIIOMTHEHUEM KOTOPBIX
BO3JIOXKEH, B YACTHOCTH, Ha MUJTHLIHIO.

KuarouyeBblie cji0Ba: NOCTaBICHUE, 3aepiKaHue, IPUBOL, aIMHHHCTPATHBHOE NPUHYKICHUE, MIJIHLHS, HAPYIIUTEIb,

rpaxaaH, aIMUHHUCTPATUBHAs YIaCTOK.

R:esolution of the problem. Administratyvisty
include bringing the offender to the police
measures of proceedings in cases of administrative
offenses, which are ancillary measures. Their use pro-
vides the conditions for bringing offenders (in some
cases criminal). In the etymological sense of the term
«delivery» is accepted as a means of treat at the des-
tination.

Of course, there are some difficulties in the defini-
tion of delivery as measures of administrative coercion
and outlining its legal nature, because, after reviewing
the interpretation of terms such as «detention» and
«occasion», we see that the explanation of nature by
means of and through the term «delivery». The afore-
said leads to the fact that some scientists believe that
there are specific types of bringing administrative de-
tention and in no way separate independent coercive
measures. Others, however, point out that it — quite
different and radically different from each event.

In turn, it is necessary to distinguish between
bringing both phases (phase) of other coercive mea-
sures and an independent set of administrative coer-
cion. In the first case, for example, can we talk about
administrative detention, drive and so on.

Analysis of recent research and publications.
In this regard we consider plausible position Y. Po-
mogalov whereby administrative detention involves
the process and brought before the institution of the
offending person. This action is purely structural el-
ement of apprehension, the presence of which also
forms a «model institution of administrative deten-
tion.» And at the same time indicates that delivery as
a separate compulsory action is characterized by the
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measures aimed at the actual detention. But the latter
is not an administrator. Therefore, in no case should
not be confused actual detention and administrative
detention of.

Scientists to the basic elements of delivery in-
clude:

1) it is a compulsory accompaniment;

2) apply to individuals;

3) the purpose of its use is the protocol on admin-
istrative violation;

4) is applicable only in case of failure the protocol
on administrative offense site is subject to mandatory
assembly.

As basic requirements and the application of such
measures of administrative coercion as bringing the
offender, they are enshrined in Art. 259 of the Admin-
istrative Code of Ukraine.

The main purpose of the paper is the protocol
on administrative violation if it is impossible to make
it in the act of committing an offense if the protocol
is required.

The main material of the study. It consists in the
identification of the offender if his identity can not
be established on the site of the offense, and in some
cases — in stopping crime. Violators may be brought
in (to):

- The police;

- Division of the Military Service of the Armed
Forces of Ukraine;

- Authority of the State Border Service of
Ukraine;

- Staff of a public building to protect public order
and the state border;
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- Place the district police;

- The Security Service of Ukraine;

- Building the executive body of a village, town or
city council;

- Office of a militarized security.

The subject of delivery, ie the person authorized to
use delivery, as the case may be:

- A police officer;

- Official Military Police in the Armed Forces of
Ukraine;

- Service member or employee of the State Border
Service;

- A member of a public building to protect public
order and the state border;

- Security Service of Ukraine;

- Employee of the state forest protection;

- Employee Forest Guard collective farms;

- Authorized official body that carries out state su-
pervision over the observance of the rules of hunting,
fisheries authority;

- Other official body that carries out state control
over protection and use of wildlife;

- Service employees territories and protected areas;

- Public Health Inspector nature;

- Public hunting inspector;

- Public inspector of fisheries;

- Public forest inspector;

-Authorized official body of cultural heritage;

- Authorized official of the administration of His-
torical and Cultural Reserve;

- Authorized official of the administration of his-
torical and cultural protected area;

- Inspector of Public control of land use and pro-
tection;

- Employee militarized security.

In normative act establishes a list of persons who
are not subject to either administrative detention or
delivery. We remark is the fact that the list of such
persons is not fixed in the Administrative Code of
Ukraine, and departmental regulation. In our opinion,
this situation needs legislative solution. So, for people
who can not be brought and detained include:

- President of Ukraine during the exercise of their
powers;

- Commissioner of the Verkhovna Rada of Ukraine
on Human Rights;

- People’s Deputies of Ukraine;

- Judges at all levels;

- Employees of diplomatic and consular missions
and representatives of international organizations and
their family members who have appropriate immu-
nity;

- Persons who are unconscious, have life-threat-
ening injuries, symptoms of acute internal diseases,
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poisoning alcohol substitutes, taken by toxic or potent
substances hazardous to health infested surrounding
infectious diseases, are in poor condition due to in-
toxication alcohol, drugs or other intoxicating sub-
stances, have lost the ability to walk or can harm
others or yourself pregnant women with symptoms
similar birth.

As for the timing of delivery, they are not clearly
defined legislator. In particular, Art. 259 Administra-
tive Code of Ukraine states that the offender should
be brought within the shortest possible time. Being
delivered to the person at the headquarters of a public
building for the protection of public order, or the dis-
trict boundary point police premises of the executive
body of village council can not last longer than one
hour, unless otherwise noted.

In particular, the Charter states that the outfits
have the right to deliver to the police citizens who
have committed administrative offenses in order to
prevent violations, if all other sanctions have been ex-
hausted, and for the identification of the offender and
the protocol of the Offences. In paragraph 136 of the
Charter states the following reasons brought police
patrol suspected of a crime:

a) if the person was caught in the commission of a
crime or immediately after its commission;

b) when witnesses, including victims, directly
identify the person as the one that committed the
crime;

¢) when the person who is suspected of commit-
ting a crime or her clothes with her or her home found
clear evidence of a crime.

Specific unlawful situation which can then be con-
sidered an administrative offense or crime, unlawful
behavior, suspicion of an offense is basic, mandatory
application of the grounds for administrative suspen-
sion. To use most of them, there are only these cir-
cumstances is not sufficient, that the law provides,
along with the main reasons more and more. Among
these conditions are impossible to make on-site pro-
tocol on administrative violation or identify the of-
fender (bringing the offender, administrative deten-
tion and other measures to ensure the proceedings),
the offense continued after the application form prior
exposure (special arrangements suspension).

Failure to file a report on administrative offense
in place of its commission may be grounds for bring-
ing the offender. Failure to file a report could be due
to misconduct of the offender or others that prevent
them from performing their duties by a police offi-
cer. It may also be technical reasons (lack of space,
weather conditions, etc.). Finally, a police officer who
discovered the offense may not have the right to draw
up their own protocol.
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Failure to identify the offender and prevent the
protocol, although this fact can be considered as a
separate additional ground application of the termi-
nation event. This situation can occur when the of-
fender is no document of identity, and no witnesses
who could report the required data on it. In addition,
the offender may waive the production of documents,
then it must be delivered to the police and subjected
to personal observation.

Among the grounds for bringing appropriate dif-
ferentiated detection in individuals with signs of forg-
ery of documents or documents which it has illegally.
In order to establish a person suspected of an offense,
the authorized person shall have the right to inspect
public documents certifying their identity and other
documents necessary to clarify the question of the
observance of rules, supervision and control over the
implementation of responsible, in particular, the po-
lice. So when checking documents to:

1) deal with the documents carefully;

2) in the case of the money in a document, certain
notes or other securities, to offer the owner to remove
them from there;

3) pay attention to:

- Compliance with existing photographs of the
document and of the citizen;

- Correctness of all details of the document;

- The integrity of the protective grid paper;

- Validity of the document;

4) put the owner of the document control issues,
comparing answers with the data of the document
confirming their identity; 5) Take precautions when
checking documents in person suspected of commit-
ting a crime; 6) keep a safe distance.

As already mentioned, bringing the offender is ap-
plied to the protocol, if it is impossible to do on-site
detection of the offense and if the protocol on admin-
istrative violation is required.

Protocols on administrative violations is required,
except that enshrined in Art. 258 of the Administra-
tive Code of Ukraine. Thus, the protocol on adminis-
trative violation is not in the case of offenses under:

1) Articles 70, 73, 77, Part 3. 85, p. 153 of the Ad-
ministrative Code of Ukraine (unauthorized mowing
and grazing cattle, unauthorized gathering wild fruits,
nuts, mushrooms, berries, forest waste littering, vi-
olation of fire safety in forests, fisheries violations,
destruction or damage to vegetation or other objects
planting settlements) :

- If the amount of the fine does not exceed three
times the income of citizens;

2) Part 1 of Art. 85 Administrative Code of
Ukraine — a violation of the rules of hunting (hunt-
ing without proper permission in prohibited places,
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forbidden time prohibited tools or methods for get-
ting banned on animal dopuskannya dogs in hunting
grounds without supervision, hunting in violation of
established for a certain area ( region, hunting, by-
pass, etc.) the exercise of hunting), which had the re-
sult of extraction, destruction or injury to animals, as
well as transportation or transfer of captured animals
or their parts without mark this fact in the record of
taken control card game and violations of hunting and
permission to extract:

- If the fine is not more than seven times the in-
come of citizens;

3) c. 107 of the Administrative Code of Ukraine
(violations of the quarantine of animals and other
veterinary-sanitary requirements):

- If a penalty is charged on the spot with the citi-
zens of the three tax-free minimum incomes, with of-
ficials — at the rate of nine income tax exemption;

4) Part 3. 109, p. century. 110, 115, Sections 1, 3,
5. 116, Part 3. 116-2, Sections 1 and 3. 117 (throw-
ing garbage and other objects out of the windows and
doors of the train, pass on the railway tracks in undes-
ignated areas, the use of this means of railway trans-
port, the use of this means of sea transport, violation
of the order and safety of river transport vessels and
small craft; throwing overboard or small boat river
debris and other items; abuse of the river and small
boat):

- The imposition of an administrative penalty in the
form of notice to the act of committing an offense;

5) Articles 118, 119, 134, 135, 185-3 Administra-
tive Code of Ukraine (violations maintenance bases
(structures) Parking sized vessels, the use of this
means of road transport and electric, manual trans-
portation of baggage exceeding established norms
and unpaid luggage; stowaway passage, a sign of dis-
respect the court):

- If the person is not contesting the violation and
the administrative penalty that is imposed upon it.

Bringing in a wheelchair motorcycle is allowed in
exceptional cases, it is necessary to make sure that the
person could not vykynutysya a stroller while driving
or interfere with management motorcycle.

Among the basic requirements for delivery agenda
should include the following:

1) it is two or more employees of the competent
authorities or by members of the public formation of
public order, Janitorial and individuals; 2) the need
to constantly monitor the actions of the person de-
livering; 3) to provide all the measures in the event
of attempts by associates to create conditions for the
release or escape of the person delivering; 4) to pre-
vent the possibility of a person to get rid of things,
documents that may be material evidence; 5) does not
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prevent the adoption of a person associates weapons
or other items that can be used as a weapon of at-
tack; 6) is used for public transport bringing people
(tram, trolley, bus, subway), special purpose vehicles
(ambulance, fire, collector) and transport belonging
to diplomatic and consular missions.

Bringing the person who committed an admin-
istrative offense, aims to stop the illegal action and
ensure bringing a person to justice. Since the deliv-
ery of a limitation of personal freedom offender, you
need before you apply this measure to do everything
you need to on the spot thoroughly investigate the
circumstances of the offense and to take appropri-
ate measures: require termination of the offense and
make on the spot verbal warning. If conditions do
not allow to take effective measures in place to ap-
prehend the offender and bring it into the body of
internal affairs in compliance with the requirements
set out in Articles 205-212 of the Charter relating to
the rules of special tools. Person being transported,
you must explain and therefore deliver it to the ap-
propriate authority.

Order direct delivery varies depending on whether
against whom it is used. Accordingly, there are some
differences that make up the delivery of specific indi-
viduals in a state of intoxication. Thus, the identifica-
tion of those who were in public while intoxicated if
they look offended human dignity and public morality
or if they have lost the ability to walk or could harm
the environment or themselves, they are transferred to
special medical facilities or delivery to the residence,
and persons who are in public places in a state of in-
toxication, with injuries, unconscious, or other symp-
toms of acute internal diseases, acute alcohol poison-
ing substitutes, drugs, after an epileptic seizure with
infectious diseases , women with obvious signs of
pregnancy, and in other cases serious condition such
persons in place immediately called ambulance to de-
cide on their admission to medical health care.

Stop look at certain aspects of bringing the offend-
er to the police. The first unit that directly «in con-
tact» with violators are delivered the next part of the
body or of Internal Affairs of Ukraine. And another
part is the division that provides operational control
of forces and means and units of the Interior, clock is
in constant readiness to respond to criminal offenses,
emergencies and other events and is the coordinating
body of the installing of persons suspected of having
committed a criminal offenses.

The situation where there is a need of bringing the
offender to the police, often associated with the vio-
lation of public order and public security, as well as
committing other violations of the law. As a result,
on that person as a reaction to her actions take a cer-

92

tain action, so to speak, «in response.» This action is
inherent overbearing and coercive. In addition, these
actions originate from outside authorized bodies (of-
ficials). These people are also workers of district po-
lice officers. The main tasks of the past are:

- An overall and individual preventive work among
the inhabitants of the administrative district;

- The protection of public order and public safety
in the area served,;

- Outreach and community formation in the ad-
ministrative district for the protection of public order
and public safety, crime prevention and combating of
crime;

- Participation with other agencies and departments
of the Interior in detecting, preventing, combating ad-
ministrative offenses and crimes, as well as in solving
crimes committed in the administrative section.

Particularly among human district inspector to
ensure implementation of their tasks and functions
should be defined as follows:

- Call the citizens and employees in business, and
materials that are in its proceedings or investigative
(on his behalf);

- In the cases and in the manner prescribed by the
Criminal Procedure Code of Ukraine and the Code of
Ukraine on Administrative Offences, to drive citizens
and officials who, without reasonable excuse refuse
to appear when summoned;

- To deliver miskrayorhanu and detain people who
have committed an administrative offense if exhaust-
ed other interventions;

- Draw up reports on administrative offenses and
impose administrative penalties on citizens who have
committed administrative offenses;

- Free to use vehicles belonging to companies, in-
stitutions, organizations and individuals (other than
vehicles of diplomatic, consular and other representa-
tives of foreign states and international organizations,
special purpose vehicles) to travel to the event or nat-
ural disaster, brought to hospitals persons in need of
emergency care, prosecution of offenders and bring-
ing them to the Interior.

To ensure public order and public security, the pre-
vention of crimes and administrative offenses district
police officers have the right to engage citizens. This
activity of members of community groups to protect
public order and community helpers local policeman
governed by the laws of Ukraine «On Police», «The
participation of citizens in the protection of public
order, border,» the President of Ukraine Decree «On
measures to protect the personal safety of citizens and
Combating Crime «, Ministry of Internal Affairs of
Ukraine» On Approval of the service district police
officers in the Ministry of Internal Affairs of Ukraine,
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«. These subjects volunteer assist and promote local
policeman in taking measures to protect public or-
der, crime control, prevention of offenses, including
persons who are registered in the internal affairs and
other tasks.

Where delivery of the signs of poor health, ill
health, hypothermia, injuries, etc., once bound medi-
cal emergencies or health facility staff, provide on-
going supervision of such person and to report such
event the chief law enforcement cases. Accordingly,
a decision on the possibility of keeping these persons
once taking on the advice of a doctor, which is re-
corded in the logbook of care to persons detained in
the next part, and by order of the chief of the Interior.
If such persons referred to health facility for treat-
ment, the log book delivered, visitors and guests to
the police is an entry, and the health institution sent a
letter asking advance notify the interior of expiration
treatment of the individual and its extracts.

Results of any official event should be reflected in
the corresponding document. Specifically, the statute
states the obligation of bringing the offender registra-
tion results in the form of the report to the Chief law
enforcement agencies.

We adhere to the position according to which the
results of any measures of administrative coercion,
including delivery, must be recorded in the relevant
protocols. Therefore, the progress and results of

bringing the offender shall be made in the minutes of
the delivery.

Conclusions. Therefore, it is necessary to dis-
tinguish as delivery stage (stage) of other coercive
measures and an independent set of administrative
coercion, which is accompanied by a person forced
to place administrative proceedings in the case and in
the manner prescribed by the legislation of Ukraine.

List of reference links

1. Great Dictionary of the Ukrainian language / Comp.
and head. yet. VT Busel. K. Irpen: WTF «Peruny», 2009. —
1736 p.

2. Code of Ukraine on Administrative Offences: Law of
Ukraine of 07.12.1984 Ne 8073-X./ Supreme Soviet of the
Ukrainian SSR. — 1984. — Annex to the number 51. — Art.
1122.

3. Code of the Russian Federation against ADMIN-
ISTRATIVE offenses: Federal law from 30.12.2001 Ne
195-FZ. Sobranie legislation of the Russian Federation. —
07.01.2002, Ne 1 (Part 1). — Art. 1.

4. Pomogalova V. Administrative detention, delivering,
and drive in the system of administrative coercive mea-
sures: dis. ... candidate jurid. Sciences: 12.00.14. Pomoga-
lova Yuliya. Saratov, 2004. — 212 p.

5. Administrative Law of Ukraine. Chapeau. Academ-
ic course [textbook.] / In Society. yet. NALS of Ukraine
Academician OM Bandurka. H.: The Golden Mile, 2011.
—584p.

APRILIE 2014

93



JURNALUL JURIDIC NATIONAL: TEORIE S PRACTICA « HALIMOHAJIGHBIIT IOPH/MUECKHIT KYPHAIL: TEOPHA 1 TIPAKTHKA « NATIONAL LAW JOURNAL: TEORY AND PRACTICE

THE IMPACT OF PHILOSOPHICAL AND IDEOLOGICAL VIEWS OF
ARYANISM UPON THE FORMATION OF REGULATORY-LEGAL
INSTITUTIONS IN KYIV RUSS
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SUMMARY

The formation of state and legal institutions is a complicated, versatile and controversial process that can be affected by
various events, circumstances or factors. Religious beliefs and convictions, professed by the population of the states where
the phenomena of state and law development take place, are not the exception. That is why, the objective of the article
under discussion is to carry out the gnoseological analyses of the Arian ideological doctrine, the reasons of its occurrence
and wide-range extension, axiological essence, logical and theological reasoning. This analyses has been conducted on the
bases of philosophical and legal methodology, and aims at determining the extent of impact of Aryanism upon the creation
and development of different state and legal institutions on the territory of Kyiv Russ.

Key words: Aryanism, Christianity, ideology, law, state, right, religion.

L

q)OpMI/IpOBaHI/Ie roCy1apCTBEHHO-ITPABOBLIX I/IHCTI/ITyHI/Iﬁ ABJIACTCA CJIOKHBIM, MHOT'OT'PaHHBIM Y HEOJJHO3HAYHBIM ITPO-
[[ECCOM, MOBJIHSTH Ha KOTOPBIH MOTYT Pa3HOOOpa3HbIC COOBITHUS, 0OCTOSTENLCTBA M (DakTOPhl. He SBIIAIOTCS UCKITIOUCHHEM
U3 3TOTO MEePEYHs U PETUTHO3HBIC YOSKICHUS U BEPOBAHUS, HCIIOBEAYyEMbIC HACEICHHEM TEPPUTOPHIA, HAa KOTOPBIX (haKTH-
YEeCKH Pa3BHBAKOTCS MPOLECCHl CTAHOBICHUS FOCYAAPCTBa U Mpasa. McXos U3 BEILIECKa3aHHOTO, B CTaThe HA OCHOBAHUH
MPOBENICHHOTO (HIOCOPCKO-IIPABOBOIO MCCIICNOBAHUS, IPESANPUHATA MONBITKA THOCEOJIOTMYECKOTO aHaIN3a apHaHCKOH
MHPOBO33pPEHUECKON JJOKTPHHBI, IPHYHH €€ (POPMHUPOBAHHS U IIHPOKOMACIITAOHOTO PACTIPOCTPAHEHHsI, AKCHOJIOTHIECKOH
CYTH U JIOTHKO-TEOJIOTMYECKON 000CHOBaHHOCTH. JlaHHBII aHAITN3 IPOBEJIEH B KiTto4ue (PUII0CcopCKo-NpaBOBON METOMOIOT U
C LENTBIO OTPEIeNICHHUsI CTEIICHH BIMSIHHUSI aPHAHCTBA HA MPOIECC 3aPOXKICHNUS, CTAHOBICHUS U Pa3BUTHS TOCYAapPCTBEHHO-

MIPABOBBIX MHCTUTYLUI Ha Tepputopuu Kuesckoit Pycu.

KiroueBrnle cioBa: ApHUaHCTBO, XPUCTHUAHCTBO, MUPOBO33PCHUC, IPABO, F'OCYAapCTBO, 3aKOH, PCIINUTH.

he problem description. The formation of

philosophical and ideological preferences at
any stage of development of the state and legal phe-
nomena plays one of the key roles in the process of
state power functioning, as well as in creation of the
regulatory and legal bases that are both considered
to be inseparable parts of any sovereign territorial
unity. The factors that exercise direct influence on
the process of formation of philosophical and ideo-
logical outlook may belong to various phenomena
of social being of both a separate individual and
some society. The ideological phenomenological
constants, which originate from different religious
principles, views, postulates, traditions, values etc.,
are known to be the most efficient ones. The above
mentioned statement may equally refer to both tra-
ditional religious beliefs and heretic ones that gen-
erated the views, opposite to those accepted by the
society and recognized on the state level. Aryanism,
being a heretic trend in Christianity, belongs to the
above mentioned non-traditional phenomena. It has
exercised considerable affect on the development of
regulatory, legal, state and managerial systems of
the Roman Empire and Kyiv Russ. That is why, the
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affect of Aryanism on the formation of regulatory
and legal institutions of Kyiv Russ will be the object
of this investigation.

Degree of the problem investigation. Unfortu-
nately, very few scientific investigations were dedi-
cated to the affect of Aryanism on the formation of
state and legal phenomena of a sovereign territorial
unity. The problem under discussion has received
only partial consideration by such researchers as V.
Rubanik and E. Anners. However, it has never been
treated as a separate issue.

The objective of the article under discussion
lies in determining the influence of philosophical
and ideological views of Aryanism upon the forma-
tion of state and legal institutions in Kyiv Russ.

The investigation lay-out. Aryanism is a heretic
trend in Christianity that appeared in Alexandria in
about 315-320 A.D. and is closely connected with
the name of priest Aries. The distinctive feature of
Aryanism that distinguished it from other religious
trends of that time, consisted in the fact, that its
supporters were convinced in God’s being an eter-
nally existing, self-conscious unit that contains the
complete range of ideal definitions and has his own
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Logos and wisdom. That is why, according to the
Arians, God has not always been the Father. The
God’s Son, in his turn, is the creation of the Father.
Thus, he has nothing in common with God, being
neither The Father’s real Logos, nor His real wis-
dom. In other words, the Son cannot be the real God.
On the other hand, the Son is God’s creation and
cannot be compared to other creations of the Father.
Actually, the supporters of Aryanism have worked
out their own philosophical and theological system.
They have used the Socrates’ definition of God as
the one possessing the complete range of ideal fea-
tures, as well as His own Logos and Arch-wisdom.
Taking into account the above mentioned definition
of God, the Arians have practically restricted the
divinity of other creations of God, such as the Son
and the Holly Spirit. The latter restriction has essen-
tially differentiated them from the generally recog-
nized Christian doctrinal tradition and indicated the
essence of their heresy. Everything that really exists
in time and space except for the God-Father is alien
to God since it has its own unique essence. The lat-
ter feature makes the Son-Logos and the Holly Spirit
different from the God-Father, thus, they cannot be
considered as the whole unity. The Arians explained
their theological views by the fact that the Son had
received his being from the Father and by His will,
as well as other creations of God. However, the Son
enters the sphere of being as the God’s Middleman
in the process of the world creation. That is why the
Son cannot be compared to the Father. Proving their
doctrine, the Arians expediently applied various time
factors. In particular, they pointed out the existence
of a certain chronologically-historical period, when
the Son did not exist at all, whereas the fact of his
birth proved that he has his own beginning, which,
in its turn does not correspond to the essence of the
eternal God-Father. Another component of the Holy
Trinity, the Holly Spirit, has descended on the God’s
Son in the image of a white pigeon only when Jesus
Christ was being baptized in the waters of the Jordan
River. The very fact of the Holly Spirit’s descending
has been interpreted by the Arians in the context of a
certain time continuum. They claimed that the Holly
Spirit had descended at a fixed time — thus it has
its own beginning. In this respect, the Holly Spirit,
as well the Savior has some initial time boundary
which does not comply with the essence of the eter-
nally existing God-Father. That is why, these two
elements cannot be correlated with the Father, thus
being not able to form any sort of unity with Him.
The Aries’ theory denied the Holy Trinity, as its
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elements differed in time. In fact, both the Son and
the Holly Spirit possess such features as “appari-
tion”, “beginning of existence” and “functioning”.
It should be noted that in working out his own reli-
gious concept Aries relied on the views of orthodox
monotheism. That is why he did not consider the
Holly Trinity as the only God’s essence. The Father
is the only God, whereas the Son and the Holly Spir-
it are His ultimate creation and the middlemen in the
process of world formation. Based on the theologi-
cal and theoretical fundamentals of Aryanism, there
appeared a new theological trend, called “subordi-
nationism”. It explained the hierarchal essence of
correlation between the divine elements of the Holly
Trinity and proved Arius’ theological and theoretical
principles. It is important that in subor-
dinationism Logos (the Savior) and the Holly Spirit
are not presented as real individuals (the Father’s
creations), but as the “Divine Force” that helps the
Father create the world and manage it thoroughly
with the aim of saving the mankind.

No wonder, Aries’ theory has been perceived dif-
ferently in various social layers. For instance, the
representatives of the lower layers totally agreed to
these theological ideas which have provided for a
wide extension of Aryanism. On the other hand, it
has become a real threat for the existing traditional
Christianity. Such a conflict of interests has gener-
ated an urgent necessity for settling down certain
theological contradictions. As a result, the First
Ecumenical Counsel was called in the city of Nicea
in 325 A.D. where Aries was exposed to anathema
for his religious views. Those professing Christi-
anity, proclaimed the Symbol of Belief concerning
the common origin of the Holly Trinity — the God-
Father, the God’s Son (Logos), and the Holly Spirit.
However, it should be borne in mind that Aryanism,
having assumed popularity among a wide range of
social masses, has exercised considerable influence
on the development of human relations in various
social spheres of life, particularly in the field of con-
structing and developing the regulatory and legal
fundamentals in Byzantium. Nevertheless, the de-
tailed analyses of the problem under discussion, is
impossible in the framework of this research, since it
will lead beyond its subject. That is why we think it
expedient to investigate the issue on the example of
formation and development of different state and le-
gal elements in Kyiv Russ. Christianity in this power-
ful feudal state has generated reforms not only in the
spiritual life of its population, but also in such vitally
important fields as the system of government, regula-
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tory and legal systems, ideological bases of the state
power, etc. That is why, having traced up the history
of Aryanism, we shall make an attempt to examine
its impact upon the formation of the systems of law
and government on the territory of Kyiv Russ.

It is a wide known historical fact that the Kyivan
prince Vladimir the Great adopted Christianity in
988. Christianity is also known to have derived from
Byzantium. Having found out that the prince was
facing a complicated choice from among various re-
ligions for his state, the Greeks sent him a philoso-
pher who told the prince everything about the Byz-
antine Christianity and thus determined his choice
[3, c.249]. However, it is not worth discussing only
the orthodox form of Christianity in Kyiv Russ, be-
cause there have always existed certain postulates
that indirectly testify the existence of Aryanism on
the territory of Kyiv Russ. To be more specific, in
one of the ancient chronicles the Son (Logos, Sav-
ior) is different from the Father and the Spirit by
his birth. The Spirit is divine like the Father and the
Son [3, ¢.261]. The latter statement contains certain
theological, features that were characteristic for
the Arian Symbol of Belief, since it emphasizes the
time and subordination precession of the God-Father
over the other divine creations. It is also possible to
presume that the author of the chronicle has shared
Aries’ views, because the latter’s infidelity and her-
esy (damned by the First Ecumenical Counsel) were
not mentioned in the text at all. Moreover, the au-
thor of the chronicle gave distinct description of the
theories by other heretic ideologists who had been
exposed to anathema at the following Ecumenical
Counsels [3, ¢.262].

In fact, the Pre-Christian Russ used to be called
a barbarian state by the Greek historians and philos-
ophers. And it was true - taking into consideration
the objective reality of that time, the country had
not achieved the level of cultural, social, religious,
institutional, regulatory and legal development as
Greece, where all the above mentioned phenomena
had already become quite complicated social systems
and penetrated into the life of various social layers.
In the 10" century Kyiv Russ was considered as a
territorial unity with unstable borders and regulato-
ry-legal system, with continuous struggle for power.
The population of Russ was mostly barbarian, and
its social development had only passed to the initial
stage of feudal relationship. Besides, such phenom-
enon as slavery, which was fundamental for Greece,
Rome, and Byzantium, had not assumed consider-
able significance in Kyiv Russ yet and was not so
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numerous and definite as in other states. Due to the
previous identifying features Russ occupied some-
what specific (or different) position in the system of
other Mediterranean states. The essence of its state
existence was not comprehensible for other peoples
that belonged at that time to a civilized group and
could not imagine another form of state existence.
Slavery had always been the major economic bases
of the Mediterranean states, their distinctive feature.
Hence, not a single Ancient Greek or Roman phi-
losopher, who touched upon the problem of state
and legal being in his creative activity, could ignore
the phenomenon of slavery. Moreover, almost all of
them laid particular emphases on the importance of
this institution for the process of state’s formation
and development. They considered slavery as a key
component in the development of the state structure,
as an inseparable part of their own theories concern-
ing the ideal type of the state. Let’s consider Plato as
an example. Being a slave himself he had never re-
fused from the institution of slavery while working
out his own theoretical bases of the ideal state. That
is why there exists a presumption that during the de-
velopment of comprehensive contacts between Byz-
antium (the most vivid representative of the Medi-
terranean civilization) and Kyiv Russ, the latter, due
to its cultural, state and legal peculiarities, caused
not only astonishment, but also fear on the part of
the Byzantines. This hypotheses may be proved not
only by the fact that the first contacts between Russ
and Byzantium have appeared as a result of mili-
tary conflicts, but also by the absence of written law
in Kyiv Russ, which did not go in compliance with
Byzantine idea of the state and the law, as well as
turned the mechanism of existence of a strong Kyiv
state into some incomprehensible phenomenon for
the whole “Mediterranean Platform”. It is known
that the first so called “written law” appeared on the
territory of Kyiv Russ in years 907, 911, 945 and
971 as a series of treaties between Russ (signed by
princes Oleg, Igor and Sviatoslav) and Byzantium.
However, long before the above mentioned treaties
there was, according to V. Rubanik, “active partici-
pation of Slavonic state unities in Byzantine cultural
life which consisted in extensive translation of Byz-
antine religious books into the Slavonic languages”.
This activity started during the Moravian mission of
St. Constantine-Cyril and Methodius (863-885) and
was continued by the southern Slavs up to the mid-
dle of the XVII century [2, ¢.89]. The first treaties
between Kyiv Russ and Byzantium were partially
of military nature. However, they contained numer-
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ous interstate and legal aspects (of both private and
public origin) with a quite perfect explanation of
various regulatory acts, which in their legal essence
were considerably ahead of the international law
science of that time. Naturally, the above mentioned
individual features of Kyiv Russ were not perceived
adequately by the Greek philosophers, the latter
calling it barbarian. On the other hand, each highly
developed Mediterranean state experienced an irre-
sistible wish to attach the Russian lands to its own
state. The first stage of this process was to propagate
on the territory of Russ the religious beliefs, popu-
lar with the population of “civilized” states. With
the aim of gaining necessary influence on the Kyiv
Russ state various delegations (Bulgarian-Muslim,
German-Latin, and Greek) arrived to negotiate with
Prince Vladimir the Great. Having considered the
opinion of his own ambassadors, who had already
visited Bulgaria, Germany and Greece, the Great
Prince gave his preference to the religion of ancient
Greeks. That is why, the process assimilation with
Greek culture and science began right after Kyiv
Russ had adopted Christianity. Thus, we may as-
sume that this “Greek intellectual flow” could be ac-
companied with the penetration of Aryanism into the
Russian territories (in spite of its severe prohibition
by the First Ecumenical Counsel). The contents of
the decisions, taken at the Counsel, proved that Ari-
anism was  severely condemned by the clergy. It
was announced as a heretic trend, whereas  Athe-
nian doctrine was recognized as the only proper one.
Moreover, any attempt to keep to Arian principles
or even to hide some Arian written sources at home
could lead to death sentence [1, ¢.56]. As a result,
Aries’ disciples, who were trying to preserve their
theory, had to flee to other countries, the Slavonic
states, and Kyiv Russ in particular, being the perfect
place for such a purpose. This can be explained by
the fact that the Orthodox Christianity on the terri-
tory of Russ has not become dogmatic yet - it was
busy with “demolishing” the pagan tradition and
thus made up for the activity of Arians in the sphere
of spreading their religious theory.

It is not a secret that the majority of population
of Kyiv Russ has not achieved the level of world
understanding and world perception as it was in
Byzantium. Consequently, the basic features of any
theory, that could be cultivated on the territory of
the state, were simplicity and accessibility. In this
respect, Aryanism turned out to be the most effi-
cient doctrine for most population. Theologically-
irrational principles of explaining the divine origin
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of the Holly Trinity were much more complicated
than philosophically-rational principles of Aryanism
that presented distinct clarification of the hierarchal
nature of the Three Divine Creations. At that time
the population of Kyiv Russ was at the stage of his-
torical transition from the ancestral and tribal rela-
tions to the feudal ones. Moreover, the communal
connections were too solid and played an important
role in the functional formation of the Old-Russian
society. That is why the principles of Aryanism have
received some fruitful soil for its further existence
and development in Kyiv Russ.

It should be also borne in mind that Aryanism has
gained wide-spread recognition with the population
of Kyiv Russ due to the fact that its disciples kept to
the principles of selectivity of the church hierarchs.
Such an order was familiar to those social groups
were the tribal and communal relations were much
more significant than the feudal ones.

Distinct hierarchal and subordination structures
of the Divine Creations, inherent for Aryanism,
proved to be more comprehensive for the population
of Kyiv Russ than the theological contradictions be-
tween the representatives of this religious trend and
those of the Orthodox Christianity. The above men-
tioned peculiarity was also stipulated by the fact that
the population of Russ had been professing Christi-
anity for quite a short while, thus pagan traditions
maintaining their strength in the Russian society.
However, Arian postulates played considerable role
in the process of formation of state, regulatory and
legal traditions in Kyiv Russ. A distinct hierarchal
structure, inherent for the Arian Symbol of Belief,
enabled to create ideological bases for the absolute
power of the Great Kyiv Prince. Being the baptizer
of Russ, Vladimir the Great practically became the
God’s Middleman in the process of development of
Christianity and played a significant role in saving
numerous social masses by means of Christ. Taking
this into account, the Great Prince’s power gained
the oriole of divinity. The head of the state was per-
ceived by his people as the God’s envoy, endowed
with God’s blessing and, respectively, with absolute
protection. In fact, the Great Prince became an in-
violable person, endowed with the absolute state
power. That is the reason, why the number of en-
croachments at the princedom in Kyiv Russ has
decreased considerably after the adoption of Chris-
tianity. These encroachments assumed the features
of blood rivalry between Vladimir’s off-springs. It
should be taken into consideration that not only the
prince received the status of divinity and inviolabil-
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ity, but also the regulatory acts, issued by him. The
population of the state shared the axiomatic convic-
tion that to disobey the Prince’s order meant to ig-
nore the God’s Will. This conviction (on the level of
personal consciousness) required to keep strictly to
the Prince’s laws, which, in its turn, promoted the
formation of the institution of state coercion. The
latter’s function consisted in control over the execu-
tion of Prince’s regulatory orders. Besides, it was
endowed with the power to punish those violating
the Prince’s regulations and laws. This is a vivid ex-
ample of implementation of the Socrates’ principle
by means of the Arian doctrine. The axiological es-
sence of the above mentioned philosophical and le-
gal constructions lies in the following: “The law is a
good sense, the very good sense that comes from the
God. Consequently, the law itself comes from the
God too”. In other words, keeping to the above men-
tioned principle, we might possibly come to the con-
clusion that any law may assume the absolute force
[1, c.39]. In this case, however, it should be noted
that the Plato’s principle did not concern only Arya-
nism. Plato’s logically-legal construction referred to
Christianity on the whole, notwithstanding the con-
fessional affiliation. Verses 1 and 2 of the Gospel
of John claim that at first there was the Word; the
Word belonged to God and God was the Word. To
put it differently, the Holly Scripture identified the
highest essence, God, with the Word. The generally
recognized definition of the Word may be conferred
from the following expression: it is the unit of in-
formation that contains certain contents and is not
only a sound. The Word is the informational unit
of something divine. The Word is a means of world
formation; it is the cornerstone of everything on
the Earth. On the other hand, the Word may also be
considered as a means of the state managerial func-
tioning. Any law — ranging from the oral directions,
given to Adam and Eve by God in the Garden of

Eden, and the rules, written in the Sacred Scroll on
the top of the Sinai Mountain, to the contemporary
regulatory-legal acts — is a verbal construction that
contains the required vitally important information
and possesses certain features of universal obliga-
tion. Hence, it is possible to draw some analogy
between the Word and the Law, to make sure that
the Plato’s statement about the divine origin of the
law has Christian-theological proofs. That is why,
any Christian religion, either Aryanism, Catholi-
cism or Orthodoxy, has played a significant role in
the process of formation of regulatory-legal systems
in Christian states on the whole, and in Kyiv Russ
in particular.

Conclusions. The distinct hierarchal manage-
rial structure of the state, with a shade of divinity
that appeared on the territory of Kyiv Russ, has later
turned into the necessity of conducting the required
ritual actions by the Orthodox Church concerning
the reign of the Moscow tsars. Thus, Aryanism has
indirectly stipulated Orthodoxy to adjust itself to the
hierarchal structure of the state power. The latter
structure has exercised some favorable influence not
only on the development of Christianity in the form
of Orthodoxy in Kyiv Russ, but also on the forma-
tion and development of the regulatory-legal bases
on the territory of the state.
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